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MAGNIFICO 

DOMINO  RECTORI; 
DiGNissiMo  DominoCan- 
CELLARio:  &c  ampliffimo  inclytae  Aca- 
demiac  Tublngenfis  Senatui :  Viris  admodunt 
re verendis ,  no  biliilimis ,  conlultiilimis,  fpe- 
iftatiffimis  &  pracftantiffimis:  Dominis  Patro- 
nis,Fautoribus,Gollegis ,  Affinibus>& 
Aniicis  fuis  plurimum  hono- 

randis  &  amandis» 
&  P. 

»  ♦ 

gnificei  Cancellaric^ 
dignifimLj ,  SenatHS 
gfjiplifime:  VirireverendiynO" 
hilifimt ,  conjitltifiimi ,  experi-^ 
\intifimi ,  Jpeciatifiimi  ^  pr^" 
fiantiftmty  Dominirenjerenter 
cbfir^vandi  ^  amandi:  &c  quor 


Epiftola 

inauamytempore  ( vertUur  au* 
■  tem  annmjam  ^igefimm  quin' 
tm)  celebri  Argentoratenfiunu 
Gymnafio  reli^o ,  in  hanc  i^u^ 
firifiimam  Tuhingenfem  Aca-^^ 
demiam » uberioris  eruditionis 
percipiendAgratia,  concefii:  mi^ 
rificam  R'^*  Dig,  Amplit. 
^  DD.  'ueftrarum  erga  me,  ^ 
heneficentiam  ^  heneuolenti^ 
amabunde  fum  expertw,  Et" 
tnim(ute  fexcentispauca  dun* 
taxat  heneficiorum  genera  pau^ 
cisattingam 

DD.  FF-non folum  Anno  ij8p. 
die  2  2.  Septemh.  fiimmos  mihi . 
Jurein  utroque  honores fiolenni, 
renunciatione  contukrunt : 

'•\v  ;•  ■■  *  rum 


Dedicatoria. 

ritm  etiam pofiea » Anno  nitm* 
rt^infijp  2,  die  /p.  Martij^  di" 
*vina  ita  dijponente  providen* 
tiay  OrdinariumlHruVrofeffo^ 
-  rJtm  me  gratiose  conftiti*ermti . 
^  in  amfUfinmm  Ordinem^ 
foum  Senatorium  benigne  coO'* 
ptarun^:  (juin  etiam pipremum  ^ 
SchoUMagifiratumfhonorifi^  * 
centifiimHmRe^oratPis  muntt^t 
mihii  quantumvis  indignOifi- 
melatqueiterumienevolecom* 
mendarunt :  fic^  ha^enwnuU 
Iqnonbeneficij ,  amoris^  ^  fa- 
ffiforis  genere  me,  meos^  afiece^ 
runt :  imo  ceu  cumulo  quodam 
prorjHS  obruerunt,  Unde  m* 
gratitudinis  vitio  ( cuinihilnon 


•  •  • 


Epiftola  ' 

ineJfe  maU»  apu^omnes  integri 
judicij  homines  induhitatmt» 
tft )  turpiter  laborare forfitan 
cuipiam*videri pojfem:  quodni-' 
hil  haBenus ,  totis  qumdecim^ 
annis( qmbmhtcnonvivatan^ 

"tum  vQce  ifed  aliquot  etianu 
Scriptis  ^  Comm>entarijs /an^ 
^ifimanu  JuriFbrudentiam^^ 

'  quantum  quidem  inme  fuit ,  iL 
iujlravi)  fuh  Mf'  Dignit^ 
AmpUt.  DD'  VV.  incljtQ 
nomint^  in  lucem  emiferimj: 
adeoque pro  maximis  illis  i  alijs- 
que plurimis  mihi ,    meis  pra^ 

pitis  beneficijs  ,  nuUam  gratA 
mentis  dederimjlgnificationem. 

)  yjsrumenimveri  quaviscausa 
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potms,qHamingrato  animo  ha-^ 
denn^  meifiboc  officij  genm  in- 
\termifijfe,  M"'  R'^''  Dig.  Ampl. 
-  ^DD.  VeflrA  fihi  ferfuafifii-  > 
mum  ut  haheant ,  majorem  in 
.  modum  rogo,  ^  contendo.  Hoc 
;  namq^  aperte  atque fimcere pro- 
fiteri  aufm  :  nihil  totoiUotem- 
pore ,  qm  in  alma  hac  Vni^uer^ 
fitate  'verfor ,  magis  cura  mihi 
cordicLfmfifie ,  quam  ut  ei ,  cujus 
liberalifiipendio  ( pofi  Deumter 
OptimumMaximum  )  ^itam 
ac (biritum  duco ,  gratum  mc^ 
omnibtis  y  quibus  pojfems  modis 

fi^  conatibfis  declararem->, 
'  Qmd autemjuperioribfis aH" 

nis  fxpiufiule Jub  augufio,  tum 
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'  IlluJlriJ?momnu  Frincipunu, 
tum  aliorum  Magnatum  ^ 
tfcceUentiJSimorum  Virorumj  • 

•  nominepCommcntatiomsmeas  , 
iqualejiunque  in  publicum  pro-^ 
dirgpaffiujim:  mn  eoamefa^ 

.  ^umeUanimo^mafiautquip*  ■ ' 
^uam  mihi  ejfet  cbarior^autiilli 
fluSi  quamMagnificentiA  ^Re^ 
^verend^DignitatitAmpUt,  ^ 
^ominationihus  'vefirit  dehe-'  ' 
rem  ifidquoimx  ullam  huc  uj^  ' . 
^ue pertra&auerim  matmam, 
cujus  cognitionem^  omnihwFa^ 
t:ultatim^j,  ^  earum^StudioJis» 


grMam,utilem,^^primert^ 

^^JfmmMiHdif^^^^^  ea 
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,  quam  hoc  libello ,  pofi  alios 
compltires,€oJqueinpgnes  Inter^m 
S  pretes ,  largiorifijlo  explicuijde^ 
.'■  ^  0:au/ts  maxime  matrimoniali" 
..    bnsmateriai  utpote  quii.  in  up^ 
quotidiano  pofita  ,Jua  drigintjf 
V  frorjks  di^vina ,  amplitudiiicj, ' 
praftantia  ,jucunditate,  ^  uti^ 
Utatemaxima,  omnibus  omni" 
'  '  m  mortalibus  meriti/^imo  acce^ . 
. '  pta  eB,  conveniens ,  ^  accom^  \, 
■  modata.  Nam  ( utipfe  lauda^  , 
,  HfiimHslmp,  Jufiinianus  atte^ 
r  fiaiur,  NoveL  22. )  reliqua 
'  .  rif  partes  non  omnibus  compe^ " 
.    tunt,  nec  hominibm ,  nec  rehus, 
nec  temporibus :  liudium  'vero 
.  nuptiarum  (quibnsimmortalir.. 


y 


fds  hummo  generi  artificiose 
^introd^i  'videtur  )  totins  eii 
human&  foholis ,  atque  itaam^ 
pliorifilicitHdine  dignum, 
.  quo  helle  congruit  egregium  iU 
.  tudApofioli fr0nunciatum:Hb* 
izorahilcj  connuhium  in  qmni"^  .: 
hns  9-  ^  thorus  iK^maculatus. 
Mehr,  1 3.  In  omnibus ,  firdfit 
^poftolus ,  ^  inter  omnes  mt 
Sacrojan^a  illa  Ordinatio  ^ 
fiatHS  aQreatore  iffi femfer  ho^ 
ndrattis,  ab  homimhusquoque^  , 
necijs faucufedomnibHs^  in^ . 
ter  omnes  merito  loco  £^  honore 
r-^aheatur..§liMmuis>mim 
iqmgenere  in  humano ftatU3re£ 

laH(U* 
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divinum,antiqmtate prmum^ 
utiUtate  maximum ,  imo  tau^ 
quam  Ecclejia ,  fotitia ,  ^  to^ 
tius  generis  humani  feminari^ 
um^mre  optimo omnibus debei 
ejfe  mortalibus  commendatifir 
munu, 

^juamobrem »  Magnificc^ 
Domine^jR^or  9  CancellaruLJ 
dignipme  y  SemUores  amplifii'^  '  u 
mii  Domini  colendifiif^^  >  hojce 
frfifintes  Commentariolos ,  ar* 

duas  9  controverjas  9  ^  quoti^ .  ' 
dianaSjdePatriapoteflateidcj^ 

KiCM^atrimonio ,  ^  de  CAteris 
adjun&U  materijs  qusfiiones  ac 

deci^. 
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^  decifiones  k^H  ufi  jucunJaSy  ita 
(f  fiitH  omnihHs  omplum  Fa- 

~  cuhatum  Studiofis  pcrnecejfa» 
riascompleBenteSyM*'  B^*Dii-^ 
enitati,^DD,VV>  inperfe^  / 
tuupigratiajiimijignum  ^  obr  . 
ftrvanti^ue  dekitA  monumen-' 
4um  ,  oj^ciofifime  offero ,  dico, 
conficro,  ^ups ut animis bene" 
^oliSf  candidiSi  ^Aquis  fi^fci^^  . 
femacpMrociniofiwtuielaquc 

'  dignarime  denique  ^  meos  in^ 
f  ojlerum  quoque  fibi  commenr 
datos  habere  velint »  enixe  at^ 
queoifirnjanterorjfi^obficro. 

,  £go  vicifiim ,  quodforjan  *vi^ 
res,  multis  laborsbus  ac  occupa^. . 
thn^ui  debilitata  fOfere  com^ 

>  *  .  ■ 
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compenfah :  I)eumque  Omni'» 
potent€m,£atrem  Domini  no-^ , 

"  fi^^  J^fa  Chrifii  9  flagrantibi0k 
rogabo  votisi  ut  Ma^ificeniti^ 
ReverendA  Dignitati ,  o/^w- 

,  pUtudsni ,  ^  Pominationiiui 
Veflris  guhernationemfeliceni^  ^ 

longAvam  'vitam ,  ^  quA^ 
que  ex  animi  voto  fluensia  cU" 
mentiflinM  concedat  i  Sasque^ 
cum  tota [ua  inclytaAcademia, 
multis  jam  annis fiorentiflima, 
.  in  priflino Ju6 flore  ^  'vigort^ 
forro  etiam  tienignifliwi^  con* 
fervet :  adeoque  pmni  exopt^-^  ' 
tiflsm^bened^^ione  cumulatif  - 

fimeferfmd^    hcufktet  isg 
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I  film  M^mfn  BemdiSttSs, 
0  Benediciio  ipja  efi,D  6  V  S: 

'^atm>  perfilifim  Domiui^' 
mfirum  fejum  Chrifim^fin, 
Spiritufanao.BeVS  TRL^ 
VN  V.S  infecula  ^ened^^usl ' 
p^in^,  pofiridi/e  Trinit^is^ 


•'•  '  V.  Magnificcntiam,Dignit. Ampl. 
..  _       &  Pominationes  dcvoti;  gq*, 
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In  l^raBatum  dt^Nii^ 

VIRI  NOBILIS 

ET  CONSULTIS.SIMI,DN  JO- 

HANNIS  HaRPPRECHTI,  JC 

&  in  Academia  Tubingenfi 
ProfelToris  prima- 
rii,&c. 

S  C  R  I  P  TV  M 

SamueleBanfo^vio  y  V.J.  T).  et 

Jupremi  Ducalis  VVirtembeYgici 
^HdiciiAJfeJfore. 

MAGNE  Vir,exiniio8inultofudorclib€lIoi 
Edis;  &  indc  tuuin  Nomcn  in  orbe  volat» 
Caefarei  vcocranda  facri  facratia  luris 

Pandis:  &indc  tuumNomcninorbe  Tolafc 

Pontiiicum  fcripta  6c  veteram  monumenta  Virotufll 

Volvis:  5c  inde  tuum  Nomen  in  otbe  volat. 
Implicitos  nodos  &  Gordia  vincula  Legum 

Selvis:&  inde  tuum  Nomen  in  oioe  volat* 
TuSphingiOedipodcrotcofFcrs,iuperviafcmpei       ^  . 
"  '    Kcddis:  &indeiunmNomenin  ozbevolai* 
TufacraConjugiiiictra£bas  lurafacfati;  , 

Conjugii  prcfens  ceu  Liber  ifte  docet: 
Tuque  poteftatis iic  tra^as  I ura  patetns: 

Nobile  ut  inde  tuum  Nomen  in  orbe  votet» 
Quxfalcbrisfpiniiqucfcatentytureddereplana 

fcxcupii ;  ia4c  tttttJn  JK^nco  in  otb^  rpUt- 

"         .  £t»clltif 


Efifframma^ 


2t  ffittUd:  quid  enim  toto  praeftantlus  oibe^ 
Qtt^  fcciptis  Nomen  perpecuare  fuuillt 
/jl^gg^nm  opus»6c  dignum,cui  gcata  tependathonorCf 
Pofteiitas » digauoi,  ut  Nomen  ad  ailra  veiut. 

Viilgusinargutum  miramr&pius;  Atteift 

Tam  vigili  nobis  ftrenuitate  coli: 
Quas  tamen  in  pretio  nufquam  putat  efletnec  ad  XCIl| 
•        Cultori  pretium  coaciliMefiio.  ^ 
/  Itos  Guoquemiramur,  taotiftbiooleeeiebu 

j   .  Itciiitcamiapidi  voIg^cbftbeieiAlli.  • 
.  Oftwiad^tednnt9lacii%8(iepiWtiitiiieiifafS 

5aiptaied»mtiiamaoAmotltiira^  maneni;. 

Kftd  pergetiMMittobii  do&atelibelloi^ 

H  4  RPF  KE  C  HT  6iiotefidiUhoAOi4t 
jPerge>tui  itecie  viiieaitoitiiialaborlsi  (ScbOtaB 

Hic  (taifal  aede)  ttusbaccina  laiidli  eilCi 
ISecmetiua»  nilitnadSblteltiuaiii^ti: 

Quin  quaavia  finbaaf indma»  pinni  pete^ 
— ^^*"  lia:ffeiianitttaiigna(equcotatt 


Stteotttts  in  ftttdiii  te 
VeDttce,  piofecitmBitim  ftttdioia  Xttventni» 

IngennaaaiteiySt  lacialntacolens. 
Te  Snce^pioficietinnitilimftttdiolalttvettttts; 

Ac  patrilaxeddetcommodamaltafiieiir 
.Vftdocnnm  Momen  viret  poft  fata  fuperfien 
Yfyimxinteaio  i  cgwa  «ottia  ewnft 
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dyu  Tubingenfi  Academui  , 
Ocdinarii* 

> 

Jk  ali^Mt  Tituios  Libri  L  InilitHtimunu 

M).Imp.^H§Hniani.'^ 

D  1    P  A  T  R  I  A    P  O  T  fi  S  T  A  T 

riTV  LV  S  IX.. 

Principium  Tituli. 

IH  foteliate  noftra junt  liberi  noiiri,  fHos  fX 
fHfii^fnHptsisprocreavimHf., 

S  U  M  M  A  R  I 
I.  Ontiaaatiot  fiventioordinlf*     *  . 

a*  \^  Patriapoteftasquidy&ttndcdicatar,  i 
]  9«  £adenireveteftuaatiiquepac(ii|tdcbitah 
4^  Joeininsoliniin|»erpetuaturelafberunt*  *•  ' 
5*    ratrix  poteftatis  appellationetvariar. 

Sacra  olitn  eadem  filii  &  patris. 
7*  Quxcapitahbcintitalocxplic^ntui:» 
!•  Qoitotiiipauiapotcilate. 
9*,  Argamcntuiti  icOntrariofenfitquandoTaleatp 
19«  AffcilitioMpaMtBiil&UbcieruqaicoJiiiiicaiti^* 

A  Di- 

■    /•  ■■  V  •  ■  - 
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^        Prjncjfium  Tit.  Inst.'  ; 

Dld\xm  c£t  fupfain  principio  titii^ 
li  pfoximi :  pef fonarum ,  qua: a- 
licno  jtiri  fuht  CiibieStx ,  qaa(^ 
dam  cfTe  in  potcflatc  domiAorum^^ 
quafdam  in  poteftatc  parfcntum.Qua- 
Tc  ciim  dc  potcflatc  dominicahadc^A 
nusexplicatum  fit:  fcliquum  eft^ut^j: 
pati^ia  potcftate  tfadatio Tubjiciav 
z  tur*tPatria  potcftas  cft  justquod  pate( 
;  habct  in  libcrOs ,  au^cre Fulteto hic n.i. 
C^  Giphani$  ltbjMjp.3  »  pr.    ibid.  Olem 
ma»»o num.i.  , Y.cl  c ft  j us>  per quod 
&  filia^,  caetcrique  dcfccndcntes  pcr  li- 
neam  marcuhnam,rationc  pcrfonai  Sc 
bonorum  Aiorum,  fubjiciuinturpatri  - 
&avo  patcrno,  quoad  certos  cfFcftus: 
/  ut  latiusdefimt  Schntidevvinushicnu.2^ 
7* hadaus  Pifo  n.z.  A  r q  u  c  d c  i fti s  cfFc- 
^ibusvidcbimtif^  inJr.^.iM.t.  Paulo^^ 
.  hter  carn  de(cribit  AzoinfummaC.de 
patriapotcsLr^u.t.  qucm  rc fcrt  &l*cqui- 
tur  Afcanius  Clcmentihus  Amerinus 
M  traii.de  patr,f>9t.C4pa.»um.u  aliter 
cjuoqi  novitcr Jacobus  Schegfc./»  ■ 
hhat,tu*Mjp.2.thJ.  Se4  nobis  priOJf  illa. 
VuiceuGipiianii(|i4e&iitiojC)ux  bre-  ; 

vis 
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.      DE  PATRiA  PotEstAtfe;  J       ,  . 

-  ^is  eft  &c  perfpicua,  rufficiat.  Dicitut  *    ,  . 
dutem  poteftas  p^  tria,  a  patre:  quia  fd-* 
li  patri ,  noa  ctiam  matriyilla  cotnpe* 
tit.  ^fwmna.io.  injr.de adoptionih.  §.  ca^ 
tefi\3^injr:d€  hiTed.qHdUt.    differ,  LnmU 
La.iiffJt  fuis    legit.  hered.  j"  E tfi  enim  J 
idem  oblcquium,  eademque  reveren- 
^ia  utriqoe  parentidebetur.  Li.&t.tiu 
ff  deobfeq. parentib.    patr.praUand.  L  ^ 
furiofi.if.ff.de  curkt.furiofo^idr^Uis^  ^ci 
'  cuius  imagoqudsdam  cenfetur  patria 
potcftas :  hxQ  tamcn  poftea  multo  il- 
luftrior  lege  civiii  «ft^ej£la  cft  9  qultilu 
,  qu$  imbecilli  foeminamm  fexuicon- 
iccdidebuerit.  i^Has (iquidcinipiasor  4, 
lim  non  foi£im  fub  poteftate  tnarito^ 
xum » fcdetiam propterfcxu&fuiinftr*^ 
mitatem^&rcrum  forenfiuhi  ignorai^  - 
tiam  in  perpetua  tutdfl  fuifte»  aud<il^ 
cft  \Ji\^hnvisinfragment.tit.ii.  Incivilc. 
igitur  &  abfurdum  fuerit^eis  potefta» 
^  .tem  ac  imperium  m  liberos  concedi»' 
'   quaBipfaealienoauxilio  cgerc,  &quali 
fub  poteftdtie  cffe  nofcuntur.  argum.  §. 
itfmmaidr.i3a9ffnJnfr.de  excufat.tutQf^ 
^l^eivenm^iiff.adLlHLdiiaduUer^^ 
;  -    :   —     A  M  d»um 
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4        Principium  Tit.  Inst^ 

Anton.  Matth^m  hkinfuis  notis  circd  jt^ 
mm.  (jr  ffeigius  n.ii.  eam  ad  temallegani 
Sigon.de  ^ntiq.iure  civ.  Rom.libj^c.p. 
5  Arift.ltb.i.PfiUtx.S.  f  Eandem  po,tefta- 

tcmjurisconditoresappeilantctiaiiv 
.  nexum  paternum.  L  cum  oportet.  if.^. 

cumautem.  s.C.debonis^qua  liberis^  (^f. 
&vinculum  poteftatis  ^ztticd.fa&mm 
4..  C.  de  faSty convent.  &familias  vinca-^ 
lutu.  Lcum  bonis.  S7.ff.  de  adq.  velomitt. 
heredit.  &  (impliciter  vinculum  pote-- 
Iksi  tis.  L^ve  emancipatis.17.Cide  donatio^ 
nib.  itcm  facra  paterna,  five  patris ,  vcl  ^ 
pztciltum.Lult.§.ult.C.deinoff.te£f4mi 
IjiltJnprinc.  C  de  curatorefurtofi.  Lfi. 
fin^  C.ad  SC.  TertyUtan.d.  Lciim  oportet.  <fi 
citcaprincip.C.dis  bdn.  qualiber.Lpinuli. 
§.i.C.deadoptionib.Lquidam.$i.C.defi^ 
deicommi^is  L  de  emancipatis .i3.§.i.infi. 
C^de  legtttmis  hered.  L  i.§.  ne  autems  C.  de 
annali  ^xcept.  &  abfol  utc  facra././»  con^ 
sun^ione.^o.  C.de nupt.Lfili^.12.  C.  de  coU 
latioif$bJ.fiviva^3-circa  princ.  Cde  bonis 
mater.  L  i.^.fin.  C.commun.  de  manumifi^ 
fionib.L^.C.de  bonis.qua  tiberis,(jrc.Qnx 
Ovidius  jura  iacrata  vocat>  Ubr.  10. 

Mita^  * 

V 

I 
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Db  Pat.ria  Potestath*  '  f 
^JIietamorphef.Fabul.g.  dum  itacanit: 

Diiprecor^^ ptetas^Jkcrata^jHraparentunh 
HocpTQhibete  nefas^fielerij^  reJiSiite  nofiro. 

QuasformulaioiquendiexL  XII.  Tab. 
pcomanafTe  vidctur,  cujus  verbahasc 
crant :  Sacra  privata perpetua  mantnt^:  . 
hpc  cR^utCifero  lib.zMlegib.  tntfrpre^ 
/^/ii^npater  filiurque  cadcm  facra  co- 
lunto;Qmiie(q$9  ad  quos  patrisfamiliSs 
pipcuniaiideil,  hereditas  pervenerit^ 
cjiis  (acra rite  re€leq;  peragunto- 1  Ne-  ^ 
f\}xt  enim^lio,  quamdiu  patri  fubdi- 
tus  efle>tlicebataliajquampatns,racra 
colere:  nec  ruusheres»  ^cultu  (acro- 
lum  corum»quaspatcrfamihaspro  la- 
cris  obfervjirat^  fcre  eximcrepoteratr 
i  quibus  tamcn  divino  cuftu  profc* 
quendis  heres  extraneus  immUnis  c« 
rat.  Ita  tradiderunt  AlciatAiki.prater^  , 
f»iJftrJnverb.fit€ra.(^lib.s.parerg.  c.  2$. 
i(jlveB.4ldobrand.in§jmautemMu.jt3^ 
infijhoctit.  Borgholt.in  hoc  noHro  princ. 
ISarnab.Brifiqn.in Lexic.vfrb  facra.  Si^ ' 
mon  Schard.  in  Lexic.  lurid.  verb.facra 
frivata.  lohannes  Rofinus  antiauit.^  Ro  • 
mdn4r.  hb.i.e.6.foHprincif.  Afian.  Gle^ 

A  .  S  ment. 


p        Pj^ikcipium  Tit.  InsxT 

^entJjraii  depatrUpoteBat.effeii.j.n^ 
X.  Frider.  Pruckman .  in,  tra^.  de  regalib .  §^ 
filutapoteHas.  cap*h  nHm.  iS^  24.  dr  feq. 
Quamvis  facra  paterna,  non  a  facris  iU 
lis  privatis  (^ii  gentilitiis  dida ,  fed 
qliod  perfona  patris  filio  debeat  c(ic 
finda,  opinccurConnanus//^.  z.Comr 
ntontar.iur.civiLcAS.adfm.  &  Forcatu- 
lu$  tnfua  Necy.omai^t.dialog^is^nu-x.* 

Porro  dc  potcftate  patria  fub  ho<; 
titulo  {Cuirejpondet  titukis  Q.depatr.po^ 
tfeB.47.Lik^.  <^  tit.  PandM  hf$^ifmf^  veX 
flien.iur  funt)  (ria  breviterexponunr 
tur.  Primuni/qui  0nt.io  ea.  Ddnd^ 
f:aura»(i  ye  modus  eju»  potcftatis  indu- 
4Cenda&i  vel  conftituendasj.  Tcrtio  ejufr 
4cm  origo.  Qu6  ctiam  pcrtioet  prae^- 
cipuorumeireduuni».qi:iq$  j|u$  patria^ 
potcftatis  parit»  cQnGderatio :  quanx# 
Juftiniancis  Impcrator  i)QC  locoomiT 
%  fit.  t  Ad  primum  quod  attinetiait  Im* 
perator>io  pptcftatc  parcQtu  ci&  lib&- 
ros ,  ex iuftis  riuptiis  procrcatos.  /.^.j^ 
a  ^ehis^quifui  yel  alienjurfunt.'^  Quare 
,  argumcoto  k  contrario  fenfu  fum  p to 
f^quod  iaiH|c  va|iduqi  gft,  quauclQi^r 
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^  ©£  Pathia  Potes.tate,  / 

c  abfurijiis  intelledus,  vel  iuriuiru  , 
orredio  non  refultat.  gl.  dr  Ddan  Lco^^ 
enticula.is^C.de  Epifcop.  dr  CUrEvet^ 
rd^mjkis     legalihloc.acmtrariofen* . 

Schneidt^vin.hk  n.io^)  ex  injii*> 
;is  conjundidnibus ,  fiv^  illegitiaio 
oncubitu  nati  liberi,parciitum  in  po- 
eftate  npn  funt.  ^.fiadverfm.infr.tt*. 
rox.  l.  lex  natura.  24.  ff.  dejlatu.  homin. 
^aeiina<lmodufn  autem  parentis  ap^  10 
^ellatione  compiedimur  aon  eunfu 
luntaxat^  cx  quo  quis  impiediateefl:  ' 
^rogenitost  fed  etiant  avum  paternu, 
niinef4iie  exlinea  paterna  afcenden-' 
es.  /.  appellatione.  j/.j^  iiuHa.  ZQi.jf.dle 
')erh.ftgntf.  ita  liberqrum  nomine  fioi) 

antum  fiUuni  &  fiii^t^>  fcd  ncpotes 
^tiam*&  neptes  ,  cxterofque.ex  filio,' 
lonitemexfilia^deicendentesinteUi- 
jimus.  ^.ult.infr,  h.  t.  l.liherorum.  220,  ff. 
ieverhorfgntf  Etcniin  liberi  utriufq}  - 
exus^quiex  ^lianoftra  nafcuncur»ifi^ 
^oftra  pptcAatc  non func,  fcd in  potc* 
late  fui  parris>qui  eos  genuitfaut  ccrte 
n  poteiia.tcavi  fi^i  patcraiu  J^a  rg 
nd.^.ulj.infr.hoctit.  ^ 

A  4^  §.Nu. 


T. 
2. 


§.  Nuptia2aUtCni.It 

I  ' 

l^ptU  autem five  matrimonium  ^JF?  wW  flf 

'  mHliem  conjunSia^individHamvii^eon^eti^ 

^  dinim  conttnens. 

* 

S  U  M  M  A  R  I  A. 

CAufxiivemodipatrix  po^ftaM$  COniUtlltll^ffi 
Nuptixundefic  di^se.  >  • 
3.  Matrimonium  unde. 

4*   Mateifempcreftceru:  paterautei^iiiiemiii, 

5v    Conjugium  unde  deuvctiu; 

6.  Connubium  unde. 

7.  Virquando  uxori  nubcre  videatur,  , 

%.    Nuptiarumfive  con/ugii  definitione$.  ' 

9.  Conjunftiohkintclligcndalcgitima. 

10.  Vejrbainpotiori  ilgnincatuaccifieiida». 

11.  Sponfaliafpesconjuu^ionis. 

12.  Solusconfcnrusfacitnuptias. 

13«  Corporum  conjua^io  in  niiptii$  coii(iiinaia{idb  Al» 
ccfraria« 

14.  Senfuslpenult  ff.quandodteslegatontm»&c. 

15.  InteJieausi.in I1bcrx.24.ff.de rit.nupt. 
Sentential.muliercm  5.if.cle1it.nupt. 

17.  Mensl.cuifuerit  is.ffldecondit.&dcmonflfat. 

18.  £xplicatiol.iancimus.24.C.denupt. 

IS>.  Expofitiol.cum  in  te|,6.C.de(ionationib. 
2q.  Donationesintercohlugespxohibitz. 
/.  21»  Statutuin  delucto  dptis»  etiam  in  dpippniata  loctilif 
habet.'  •  ^  '  *    '  ■  "  .  * 

22.  Mattimonitim  hodie  in  Ecdefuspublice  prpponeii* 

^  .  '  dmn:  h^jus^uereitatio. 
Zl'  Pol^gamiaprohibita. 
*  a4-  Plumilxomducentispoena. 
95*  "Exeiqf  la  varia^ndof  uin  Patcum,  qifi  plurps  uno  , 

tempotehalsuenintuxores. 
10.  Polygamiai&fn  Pactibus  Deus  magis  toleravi^  fcHaf 

inpartedifbeniavit^^u^Qiapprobavit. 
27«  Nonexemplis.redieeibitsjttdfcandum.  Itemdiippa- 
'  fationislliiusoaute.  ' 
at.  Soltttomemammonip,alij^  » 
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^  Sodoimxdeteftatioy&poenil. 

.  ConjugtsiifdemfbttVJUBfiaclbiiiexi^Qfici»  . 
Vita  quid  iigiiificet. 

.  MatritnoniusnqualttcoBfiietiidou  t 
Divortiani  quo  animo  fiat. 

•  p»Jl^inatuslicet  jurecivilicceUbi  ntpein^UrilitjacC 

tamen  diYittO  ficcalionico  efi  prohibitus. 

Dedaratiocan.  isi  qui  nonbabet*&  (eq.H-difiin^ ' 
.  Concubinatuf  Patriarcharum  yemm  ntit  c(Mi jugiuifa* 

Concubinatus  hodio  nihiialiud « qiM^  ft^iccaiio^ 
adnltentmi* 

MatipimOnium  an  contf  aftibns  ^nnumet^dm^. 

Con}iigei  ad  qn?  fibi  invi^em  obi  igentiiSi 
\*  Societas  uniasfocii volimtate  difTotvitur. 
.  Caufa  matrimonii  nimi  civilis,  an  £cclei^ftica* 
\,  Matiimoniunieft jurjispriyati. 

•  Qui)>us  capitibus^religio  Chrifiiana  cont|neati;&r 
Matrimonium  ad  artem  oeconomicampemnet. 
Matrimonium  tam  intcr  Turcas  &  ladasosfa  qtilni 

Chriflianos,  verum  confifiit. 
>.  Moribus  noflris  matrimonium juiis  fiicti  efi^fs vi4^tuf. 
r.  Enarratlol.  i.ffderitunupt. 
Sacraapud  Rpmanosduplicia:publica&priva(^ 
Sacrai  privata  dcfacclia  in  piivatisaedibusvetita. 
Vxor^rum  &  domicilium  maritiicquitiU|^iaiiail4| 
dignitatero  ab  eo  accipit. 
.  Inferpretatioqaorandamlocornmiacracicriptanf* 
.  An  roatriinonium  Sacramentisacccnfendum. 
,  Sacramentifttbftantialiaquar*  '  ^*' 
Caula  matrimonii  Magiftratui  (eculari  adempts»  & 
ad  judicium  Saccrdotum  translata. 
.  Vfurarunicaura  ancenfeatur  Eccledaftlca. 
Quofcnfu&rerpea^ca^ikroattiii^oniaiis»  ad£ccic» 
iiafticspxeducipoifit»  * 


Odus  patris  poteft^tis  coafti^  x 


tuend^^  five  caufa  c  j  us^  cft  ma 


"  trimoniuin  ,  feu  juftas  nuptiae. 
[bi  obitcr.notaadum :  noo  ta^tuqu  . 
ij^tnraQni^  cffcpatri^poteftaf  is  cau-; 


ikni 

• 


|ai^:&4  Itgitimmot^tn  ttx2Lm^deqHM 
§  ulc.injfr.  t.prox.  &  a  d  o  p  t  i  o  n  c  m,^^  (jua 
infr  J.de  ddoptidntb.  Nam  &  his  modis 
patrisepotcftatirubjiciunturii^qui  ftafr 

'  tim  y  ut  nati  funt,an  poteftate  pareiv 
tamnonfuerimt,  tu  aliegdttsiamloci^ 
Deoannuente^  4tcf(ur  (gpiojius.  QxtQ^ 
rumprioresduompdinaturam  cum^ 
legeconjun^am  babent:pofteripr  vcr 
ro  ipla  lcgc  nititur.7,  i. ff.de  adoptioni^^^ 
}fta  porro  vocabula;  nuptias^matrimq^^- 
nium^conjugium^^c  connubium»  Cy- 
nonyma funt ,  ^ p^q  ppdenj fere  ufur- 

i  patur.  t  Nuptiaeiproculdubio^auptay 
iioc  efty  velamine  >  iivc  a  nubendo  (xc 
funtdidl^jquodveteresfponfam^qua  . 
adducebant  fponib,  in  fignum  cafti 

(pudoris  &  liberalis  fubjediofiiSt  ob- 
nubere^hoc  eft,  ob velare  feu  obtegere  . 
fplebant;  at  oftendit  hiftoria  Rebec* 
cx,qax  defignatummaritum  Ifaaca- 
perto  capitenon  putavir  a(pici£duQi : 
Xcd,  cum  is  meditandi^  primdi  c^ixsi 
in  agro  deambulans,  extra  dubiunu 
iingulari  Dci  confilio  &  difpofittonie»  . 

*fi  obviusfa,^usftuir$c»  fubiato  paiiio 
*  ,    five  ' 
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ve  pcplo  fcfc  opcruic:  ut  fcilic.hacra? 
onctuiniogeniutii,tum  pudoremac 
crccundiam^tum  rubjcdionenvfuam 
rga  maritum  tcQi^tctur.Genefc^^.i/.  • 

erJitatishutM  Tubingenfis  Cancell4riH$  . 
igni^imus^  in fuu  Netis.can.  necillud.ia. 

cdn.  hacimago.33.  q.s-  TertMilianM 
ibM  Firginib.yeland.Plin.lib.  28.  cap.  fi.  - 
^arra  Ub.^.de  Ling.  LatinJjidw.  Ub.9. 
'ymoLc.de  cenfugiis.Eberhard.  Speckhan. 
■ent.2.quafiion.iur.cla^.2.q.4^  Schardius 
n  Lexico  Ittrid.  in  ver^o, ,  nuptam,  &c. 
[^anquam  noviflrimePaaiu^Cypr^us 
n  trailM  Co^nubior.iure^art^zJe  m^" 
trimon)c.i.§.f.nu.3.  cenieat:  nuptiaruni 
vctzm  Etymolpgiaopf  ex  Hcbr^p  fonte 
rcdlius  pctcndam  clTc^nimirum^vo- 
cabulo  n^j)  vel     nob  vel  potius  no/3 
(ivc  nu/S^quod  vigcrcgcrminarcfcmir 
nare,  procrcarc,  propagarc  &  frudifi- 
care  notat:  (iquidem  nubendo^  vel  pes 
puptias^  libcrorum  &  familix  propa- 
gatid quaefatur.  Verum  negan  vi%  po* 
tcrit;  radice  (Jimodafrajtantt^innit 
IsC^icogra^hJs  ^  utMarco  ifartvo  Brix^^^ 


IM ,  i»  fua  Arcd  Npb*,  Davidide  fmifm  . 
fdedico  Hebr4to  &  Phihfepho  de  tribu  Jth. 
ddy  &c,  in fuo  nn  nns>    lokanm  Aver 
94rtikMgr4»0t&H4ob,Buxmffio  crede» 
re  velimus\  proptie  de  proventibus  ar- 
boratxi,  agroriim,  berbarum  ,&c  acdr 
pleadam  etTe,  Nec  edam  Sacer  Cp- 
dex  Biblicus  uUo  in  loco  de  liberorum 
ptocreatione  &  femine  banc  vocem  u- 
fuipat :  nifi  fortalCs  placeat ,  fifai^  i7r 
yerll,^.  yocuiam  na^intenu^ah,  tan* 
quam  nomenindedefcendens,  noa^  , 
j|e  proventu,  &  irudu ,  qtii  folet  vege- 
tare  homines,  feddeliberorum^  fe' 
minispropagatioQeacceptare:^iirin«-  - 

.  ddmo^m  D.  D.  Beriugerum  >  Hebraifa 
Lingud  Profejforemhfc  Tubing^  non  inr 
3  celebremtfentireeogMevimm.  i*  Matri- 
,  monium  kmatris  nomine  deducitur: 
quod  foemina  ob  id  poti(C  m  lun  nube- 
.  re  debea^,  lit  materfjat ,  Auguitin.  tik 
ip.centrd  Mdnichaes,e.2e.  GellJib.jS^.c.  H. 
atqi  hoc  modo  civitatem  legitima  oc 
HoneM  fobole  repl6at,hamanumque 
genus  cohfervet.  L  f.fffelut.  matrimon. 
Iiov\  22.de  nupt,inirittcif.  Velquod 
t  .  '  .  .  Moatcr  ■ 
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a^er  iii  paciendis»  foi^ndis,  tiiian- 
Sj&  educandisprolibus,  prascipuos 
^ores  fuftinelit:  ipjjciiinfansantepar- 
ni  ^atri  fic  bnerofus,  in  pattu  dolo- 
fus,poft  partum  vero  labociofus ,  ttt 
juitur  Gregorim  Pontifix  in  c.  ult,dt  . 
nverfifineinfiieUtm,  VndeiiludVic-  : 

JncipeparveptkrnfHieognoJcereiiuitreffLj: 
MatrtlongitelecemtHlertmfa^iduimenfis. ; 

elquod  mater  (empcr  iit  certa,  etH  4 
ilgo  conceperit.  LqmAfimpersff^dt 
;Ww^<^/7^«.patecautemincertusfit'j ' 
j  uris  prsfucxiptionej  non  ver^,  indu- 
tat4,&certaprobationeoftendatui:. 
Uinin.  6.jf.  de  his^  qui  fiti  velalien.  iun 
•ntd:kucius  Tkius.  Si.jfJetendie.  &  de* 
0nft,Meneeh.dearbitrJud.lA.Ji^ent,  /. 
\f.89.nu.3. ^fiq.  Hinc Telemachus 
?ud  Homenim  t^aiiadifiveMiaervs 
itefTOgaaci^  an  Ulyiiis  filius  epfi:t  \  se^ 

>ondic:  :  v 

.  Hoceftr  ^ 
K  ittogenitum  mater  me  dicit;  at  ipfi 

\  Co»- 


14     §'  NaPTiiE  AuT£m;  h  Ivstl 

Conjugium  k  jugo  Hve  conjungcndcl 

5  dcnomiatur.  'f  Sictit  enim jugo  bdves 
junguhtur,  &  tam  arde  ccnehnir,  ut  iU 
lud  excuterenequeant^nili  eoaiiunde 
foi  vantur:  ita  vir  &  uxor  conructudinc 
mAtrimoniiaanqua  llabiiipariqj  jugo 
intcr  iTc  vinciuntur  &  copuiantur:  ut 
iriftituta  conjundio  folvi  pro  arbitrio^ 
xion  pollit.  DoneUJih.is^Commint.de 
iurxiv.€.iS.pagjgs.wprmcip. 

6  Connu)>ibmexcoappcllatur,qu6d 
vir&mulier  Qmul  nubant:  Quam vis 
ctcnim  {)roprie  muliercs  nubcre,  viri 
iixorcs  duccrc  dicantun  /.  muUerem.  f., 

^  LJiJiUti^.ii^ffiderif.nupt.t^iHMai^^ 
Martiali^lib.Q.Epigrammat. 

^s^ierevisPrifcOinanmiraryPoHlai/apiH^ 
'DHceretenQnvHltPrifcm^^iitefLpit. 

A^ctcrcs  tamcn  tarti  viros,quam  foemi^ 
nas  nubere  dixerunt:&  mulier^quas  vi^ 
ro  tradebatjir^  nupta :  Vir»  cui  iiia  tra-^ 
d  e  b  a  t  u  r,  n  up  t  us  dici  fole  b  a  t :  lif/ ^AT  JV(?-i 
nioMarceMan  UbJeproprieiatJerm0n.& 
Sipontino  in  Epigrammatejg.  refert  IH^h. 
,  BorchoU.  infr.  inpr.  tit.proxtmo,  dr  in  tr. 
de  gradib.  e..  qmdfit  matfimntHm.  pa^ 
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ihi24.  Undc&nuptiarum&connu- 
i  nomen»  etiamnum  hodie  pro  ma- 
$  atque  foemins  conjundione  fumi  , 
ilamcft.tSanetunc  viruxorinubcrc  ^ 
detur,  cum  uxdri  fe  fubMcit  ^  eaq;ilii 
Dminatut:.  Uinciliudi^aitialis^i».^., 
otgrammai.  v 

Vxoremqmre  locupUtemdi$€€renoUn09 

Quaritis?  VxorinHberenolome^. 
Inferiormatrond fuo fii^  trifcey  maritoi 
T^onafiterfiHntfoeminavir^paret: 

/  dei}iis^aUis^appeUation$btes,qmbtd 
ipulafignificatHr  coniugalis^  videri  quo^ 
uepottrunt Mynfingir.  h.nn:  5.  &  feqqi 
^eigius  n.  ii^^feqq.NicoLHemmingiu^ 
i  UbeUJe  coniugio^&c.  in princ.  fjr  loai^ 
bimus  a  Beuft.in  tra^Miureconnmbiarz 
<irt.2.dematrimon.c.L  Ioh.VVigand.de 
oniug,  in  pr.  NicoL  Reufn.dijputation.le^ 
alium  librofingul  dijp.  ult.  dt  matr$m0m 
lofive  nupt.th.6 .S.  jo.  Eberh.  Speckhi, 
fnt.2.q.iuK  H.z.q,  4. .  &  thad.Fifo  in  tr.de 

onfaltb.part.2.€.quotnom$namatrim49^ 
iumhabeat. 

NuptiasautcmCdtfinitore  tiicjudi-  3 
ianoyAiAt  viri  &  mulienscon)un£):io; 
idividuam  vitas  confuctudiacmconw 
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tinens.    Ita  fcre  &  Modcftinns  nii« 

pt^,  inquit,  funt  coojundio macis  & 
focminae,  confortium  omnis^vit»,  di- 
vini  &  humani  jucis  communicatia 
Alias  conjugii  five  nuptiarum  defini- 
tiones ,  &  quidem  pleniores  ex  ficr«. 
Scripturs  fonitibus  iiauftas  tradunt 
Tlieologi :  D.  Luther,  Cen.  c.  24.  Pbilif* 
Melanth.in  loc.  c9mmumh.7ht9U$e9tae 
€9mugi9.D.Heerbra»d,  C9mfendi9  Theo- 
UgiocOfde  coniug.  Hemming.  ind.  lihello 
de  coniug.&c.  D.  Sigvvurt.  in fiisdifpU' ' 
tdtiouih.  The9l9gieis.dt(p.22.tk  43'  &  "^' 
vi^ime  D.  Hafenrefferus  in  locis  Theolo'- 
gtcMb.3.ftat.s>reftaur.l9C.ioJee9»Utgio: 
uhi  banc  p9nitdefiaiti9nem:  Comugium 
tjiunius  maris  &  uniusfieinina  Ugitima 
^indiJfoluhilitafmun&i9,ad9mniswta 
€9ttfortium  &  propagatifinetn  generis  hu- 
viantdivinitusinHituta.  Veriim  cunu 
Juftiniani  noftri  definicio  pa&im  ap- 
•  probata  &  rccepta,  fuifque  partibus, 
dextre  explicatis  &ini:eilc£l:is,  fatisab- 
^iuta  iit :  eam,  csteris  omnibusprs- 

termiisis,accuratiu$  jpaujlQ  evolvemus 
^cxpUcabimus.  Ita* 

.  \  ' 

I 
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Itaiquc  gcncris  loco  pofita  cft^  con-^  i 
%^o\  pcr  quam  hbn  quamcunque» 
1  juftam  duntaxatfculegitima^i  in- 
ligi  conjunaioncm  pcrfpiclium  cft.  . 
lum  quialmperatjuftiinan.  de  |u-  ^ 
;  tantum  ac  lcgitimisnuptiis  cxprcf^. 
^adat  &  loquitur ,  mtpatet  ex  princ. 
im  tit.  ibi^  cx  itfUis  nuptiiSj  ^c.  <^  ex 
ncif  io  tituliproximefubfequentiSjibip 
ids  kuifm  nuptins ,  drc*  -  Tum  quia  x  gi 
rbain  nobiiiori&  potiori  ngnifica-.  , 
accipi  oportct.  /.  /.  ^^fin.ffjiagerve^ 
\dL^cA.fiduo\t3.^y,jfMiurei^ 
}uellderetra£ixonvent.%a.gLi.nuJu 
Wader.in  tra£ifeud.part.  p.  c.  7.  fju.pp^ 
im  etiam^  quia  pei^rona^t  quas  matrjl* 
3ni6  jungi qucunt ,  ccrtis  lcgibus & 
idibtts  diftindsrunr}iticraquos  ccN  . 
iari  conjugio  eft  probibitum.  Leges 
uidcm  dciiniunt^  noii  foliyiia  qiias  .  ^ 
ntrahentium  astas  efte  >  qudrum- 
econfenrus  intervchire  dcbcat :  fed  : 
am^cum  quibus  h?c  cortjuhdio  fic-? 
'alcat:  utinfrja.proximJxpiicabitun 
d  &  idcm  vcrbum,  coniunitio^  nu- 
as  a  iponfalibus  diftcrrc  oftcndit:/ 

B     .  ,qui. 
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II  quibustnulIaconjund:io,fed  fpcsfb- 
lummodo  conjundionis  induciraf.// 
/./ pueU£.6.jfM  fponfaUb.Lfi  ukar.  13*  §f*  ^ 

.  divi, 3 ff.adkgjHl.de adult.DuaYenusad 
*  titfffalmtomatHm.^.denuptiu^  Prae6« 
rea  pcr  conjundioncm »  noo^tam  co& 
porum  commixtionem, quam  volun- 
tiEirui!n^&  animoriim  cof>«ilaridneAi,  a« 
deoque  maxitalem  a£fedjoncni ,  five 

tnutuummaris&foemin^corifcrifiiftiV 
quifolus  t  conjugiu  coniiituit  ^  intel- 
\  ligimus.  /.  cum^hk fiatm.32.  ^.fimulieK^ 
'  ti.Lpeuul : ff.de donatjuter w>.  ^ uxorJL 

euiJkmt.jj.infinffMcondic.^demotOT 
firatlnupiia<s.3o ff.de reg.iur.  N0V.22.C. 
3.  &  Noi/.  itf.  €.  3.  verficum  etiam  exfih 
affe^u^  (jrc.  Quo  pertioctiUcOvidii 

Vcriiculi^bkh.^.trifi.Eleg.^. 

Quiduocorpori&m»menti^usun$U^rant>i  * 

j^Tanictfi  in  pcrficicndis  &  coofum<* 
ifiahdis  niiptii^ ,  c^rporum  con jun** 
4filionem  &  commixtipncm  neccfiario 
dcfidcrari,frcqucntiusplacuerit,  catt. 
fiatmum.cunifiqq.Tiy.q,  2.€Jebitmm.^.de 
bigamisnonordinand^CovarruvJt^Epiim 
tomanquart.Ub.decretaLpart.ZiC.i.nu,^. 

■      '      -  .  • 
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r  Heigius  hk  «iirj*.  iS.  Klwg.  in  n^&. 
\4tr.  caufar.  dc  matrimonto  initiatc^ 
r  cap.feq.  Pitr.  NicoL  Moz>z,.  in  traQ.de 
upt.inprinc.nuiJoan.  i  Rebertaria  lih. 
Jt^Ht.  lur.pfopQfi.  &  f^ulteitts  injr.initi. 
t.denupt.nu.22.  .  . 

Nec ei»  quod  de  confeQni  modo  in« 
icatum  eil^matnmonium  rdlicetro^ 
)  confenfu  contrahi,adverfatur /./^^;/. 
^quando  dies  legatOKvelfdeicom.  cedai. 
ncum  nupti^^inperfona  c)us puella?^ 
uc  virQin  pati  nequit;n0n  prdcedant: 
icendum  videtur»  foiumautnuduni 
3nfcnfumnon  conllituere  matrimo* 
ium,fed  coQCttbitumquoquenecer' 
rium  e0e«  Nam/olus  quidem  coa- 
nfus  nuptiasfacitydummodo  is  }uri 
ongruat)Casteraqucadluir>qudBadju<> 
as  &  iegitimas  nuptias  lex  requirit. 
iter  cxteraaurcm  rcquirir  partcs  ge- 
itales»&  statemnuptiisidoneam ,  ut 
cetur  infr.  tnitto  titulfproxmi.  £  t  pro- 
terearc^e  a  Labeonci/»^/./.  penu.  tra» 
itar:fion  pofic  videri  nuptam>qua^  vi- 
ird  pati  non  poteft.  Arumaus  dij^ut.2.^ 

xercJu^infanJn.y.  Speckh.d.cint.2.cL 


ao   §.  NuPT*  AuTEM.T.  In.st. 

Rurfus  non  obftat  l.in  libera.24.jf. 
] .  deritu  nuft.  ubi  fola  conructudo  vcl 
:  concubitus  matrimonium  conftituc- 
rcputatun  Etcniminlibcra&  mulicris 
confuctudinc  matrimonium  idcoin-' 
tdligitur :  quia  lex,  confcnfurn  ante 
cbniuctudincm  iivc  concubituAi  iil- 
tcrvcnilTc ,  praefupponit.  Licct  hodie 
non  praefumantur nuptiae ,  nifi  mulicr 
probcttfca  viro  camcntc  acccptafiUi 
u t  illi  cfle  t  u  X o  r.  iV^  v.j^.  cap.s .  &  notat 
,  Gothofredaddd.24.  ' 

Si  miiitcr  nihii  movct  L  muUertm^i^ 
ff.de ritunuptiarum.  Ubictiam  dedu- 
dio  in  domom  exigitur.  Quando^^ 
quidcm  hoc  tantiimibi  tradat  Pom- 

;  ponius:  Si  quis  abfentcm  mulierenu 
pcr  folcnncm  dcdudioncm  indomu^ 
uxorcjpa  duccrc  vcliticpiftolas  fcu  nun- 
tio  id  non  rc£te  committi)  quod  ab- 
fcn3  in  mariti  domum  >  rerum  naturi 
icfragantc^ducincqucat.  Intcritn  ta« 
mcn  h^ud  ncgat^  quinfblo  nudoquc 

^  „confci^fu»  fi quis  vclir, uxorcm  duccre 
17  poirit.  j'  Cuinihilcontrarium  lcribic 
lilpunus  inpraallegJ.  cuifuerit.  isff^de 

cMtd:- 
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ondif.^  demonlirat.  Imo  aflcntituc, 
^otiuSp  ci^in  conditionem  nuptiarum 
nipktamaitjpoilqu^m  dadlaiituxor. 
)udam  intelUgit,  quiE  fploconfenfa  - 
xor  fada  eft,  quam  vis  nondum  in  cu« 
iculum  mariti  vcnerit^fed  folo  coq« 
:nfu  in  uxorem  adoptata  ^  Hcque nec 
[idbmumadliiucdedudafucrit.  Nu- 
t\^^%x)^\x\yinquitl<;i.  non  concubitus, 
:d  CQn(en(us  facit. 

h/Lia\isurgctlJancimus.i4.C.denupt.-^  iS 
ibifolanuptiarumfcftivitate^  condi- 
ionem  impleri  Imperator  affirmar» 
^i^  ut  plqrimuni  nupti^  tum  tcm* 
aris,ifthac  porapa  <5^fcftivitatcadhi-. 
ita  contrahebaiitur.  Idcoque  non^ 
did^quadjure^eri  oportet»(ed  quod 
erifo]ebat>refpexit  Imperator :  ncqj 
oluit^aliosctiam  nupciarum  contra- 
endarum  mQdos>  coni^nfum  fcilic.cc 
et  verba  de  prefcnti  exprefllum  exclur  "  . 
erciifcd  Ixoccantummodo  indicare^ 
)la.a:tatis  legitimae  implctione  j  nu- 
tiarum  contradarum  condicionenij 
oo  exiftcre:  quod  luanifgQum  cftex 
Iis  textus  vcibniEt^KOtteffetcmj^usttt- 

icte»dum,(Sre,     '■      B  /  Ni- 
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19     Nihil  prastcrea  obcfl:  /*  cum  %n  te.6.C. 
dedonatimih.dnunupt.  ubiitidcm  de« 
'4udio(nulicns  in  domum  macici  c6- 
ftituic  macrimonium^.  Aurclianus 
nim  lmpcracorilHc  difcrce  eo  de  cafu 
loquitur,qup  ambiguumeft,  ucrunii^ 
quippiain  a  fpoaro^aniimaritQ  dona': 
tum  (ic.   Hac  fane  fpccic  diftingueif» 
dum  6c  infpicienduqi  c(t :  num  ante» 
vcl  poft  deductionem  niulicris  in  do* 
mum  viri^fidaiicdonaciQ.  Siancede*  , 
dudioncm  donaci^fadacfi:»  ca  fubii« 
ftic :  fin poft, non  valcc :  quia  hoc  cafu 
Jam  ci>nftac$  e^m»  quivindpmum  de- 
duda cfti  uxorcqti fuiiTe.  t  Donacibnes 
'autem  inccr  maricum  &  uxorcm  prO'- 
hibcatiiT.e.M.ff.^donat.mter  vir.  & 
^or.   Casccrum .  cum  non  cft  ambi- 
guum :  tttrum  4  fponfos  an  vcro  i  ma^ 
rico  donacum  fit:cuncdiilindioneifti 
iionedopus:  feU  Q  fponfus  dedit^  va- 
let  donatio  \  li  maritus ,  nofi  vaiet.  L 
pnuU.ffMdottat.inttryir.i^^uxor,  ubi 
in  eadcm  quaeftione  Scjevola  refpon- 
'  dit :  N9'n  Mtinuijfe ,  tempus  ,  an,  dnte» 
qua^  dfimum  dtdueeretur,  denatio fa£id 
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rffet  ^exprimi  \  fed^  ntfi  dnte  mdtfimo* 
nium  contra^um  y  qmdconfenfu  intelli^ 
ntur^  donatio  facia  ejfet^  non  valerc^. 
Quibus  prafedo  yerbis  apjerttfiime 
[Ctus  figaificac^  matripionium  cpn- 
:rad um  conicnfu intclligi, ctiam  antc 
iedudiionemmuiicrisinxlomum  ma«' 
:iti.  Sedhac de  re fufiks  agunt  Duaren^ 
tdtit.fffolut4^mafrim.  cap.  denupt.  q. 
Borcholtan  tra^^.de  gradih.  cap.in  quihm 

iifferantmatrimon.^JponfaLpag^So.  d/f 
^eqq.  DoneUJib.  //« CommehtarMiure  Ch- 
viLcap,  2iq.pag.io?.  Pac.  cent.  s^o^.^^'^^^» 
fuasf.  47.Fach.  lib .3  .contro  verf  iur.c.31. 
^peckhan^dxent.  claf  2.q\0lemannua 
td  kb.^.dtf^ut.  iurjciy.  0phan.  dtjp.3  mu^ 
?<P.  cumfecjq,  AlbericHs  GentilU  Ltb.  2. 
iilputation^denuptiis.c.subint^minati^ 
'eprehendit  ^  refutat  dtjftntientem  Ho^ 
fomapum  l$b,  qf4.eH.  iliuBrium.  q.  25. 
W$obfcapi6.  Huic noftr»fentcnti«, 
rahquam  diviqo  &  huni^no  in  jure 
Pundata^V  aiirceclit  etiam  magni  nomi- 
lis  Thcologotum  aud:orita?. .  Prastci: 
reliquos ,  D.D*  Chemnicius  in  hf^^^^,  , 
W.The»Uloc09  deconiugio..  pag.  mm  ^sp. ' 

3  4  Coa« 


M      §.  Noi^tlJE  Autem;  |.  iKjt;  i 

Conjugium  k  jugo  Civc  conjungcndo 

5  denomiatur.  'f  Sictit  enim  ju^o  bdves 
junguntur,  &  tim  arde  tchentur»  ut  iU 
lud  CKCutere  ncqueant^niiieoaiiunde  i 
folvantur:  ita  vir  &  uxorconfuctudinc 
mammoniitanqua  ilabili  pariq;  jugo 
inter  fc  vinciuntur  &  copuiantur:  ut 
inftituta  conjundio  folvi  pro  arbitrio^  ^ 
.non  poilit.  D0neUJib.13.C0mment.de 

iurMv.c.iS.pagjQs.wprwcip. 

6  Connul>iumcxeoappcllatur»qu6d 
vir&mulier  &mul  nubant.  Quamvis 
ctenim  j>fopric  niulicrcs  nubere,  viri 
iixpres  duccrc  dicantur.  /.  muUerem.  /1, 

'  ^'fi fi^^^  •  ^^^ff^^^  rif.nupt.    iuMA  lUud 
Martialulib.p.Epigirammdt. 

^uberevisPriJcOinm  miror^PoHlayfapiStii 
^Hccrc  te  nan  vhU  PrifcHSy  gf  iitefipit. 

Vctcres  tamen  tam  viros,quam  fcemi^ 
nas  nubere  dixcrunt:&  mulicr^quas  VP 
jrotradebatMr^nupta:  Vir>  cui  iiia  tra-  , 
debatiir,  nuptus  dici  folebat:  utex  No^ 
nioMarceJlan  lib.de proprieiat.fermon.iir 
SipontinoinEpigrammatejg.refert  Ibh. 
Borcholt.  infr.  inpr.tit.proximo^  drintr. 
de  gradib.  e.,  quidjit  ma$ril»9»ittm^  pag. 
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nihh^.  Ujicie&nuptiarum&connu- 
>iinoment  etiamnum  hodie  pro  ma- 
:is  atque  foeminas  conjundione  fumi  . 
>alamcft.tSanetunc  viruxbrinubcrc  7 
i^idetuf,  c  iim  iixdri  fe  fub)icit  ^  eaq;  illi 
Jominatuc  .HincilladMarciali^/i^i^.j!^, 
Eptgrammat.  n 
Vxoremqmre  iocHpUtemdiieerenolinLh 

Qudtritis?  VxorinHterenolome^. 
InfiriormairondjHofit,  Frifce^  marito: 

T^on  atiterfiHnt foemina  virq^ pdret; 

£/  dei^is^aUu^appeUationibmiqmbui 
iopHlaJignificatur  comHgalis,  videri  qu$^ 
^uepottrunt  MynfingtK  h.nMi^.^feqq: 
Heigim  n.  j^^.&feqq.NicoLHemmingimi 
\n  Ubell.de  coniugio^&cAn princ.  &  loai^ 
chimm  i  BeHfi.intra^JeinrecMnnbimrz 
parta.de matrimon.  c.  i.  Ioh.  VVigand.de 
Coniug,  inpr.Nicol.ReHfn.diJpHtationJe^ 
^aUnm  Ubro fingnl  difp.  uU.  de  matrimo^ 
nioJivenHpt.th.C.S.^  jo.  Eberh.  Speckhi 
tent.2.q.iur.cl.2.q.4-  &  Thad.PiJoin tr.de 
(ponfaltb.part.z.c.  quotnominamatrim^s 
nimnhabeat. 

NuptisB  autem  (dcfinitore  hic  Jufti-  % 
niano.)funt  viri  &  muiieri&conjuii^io; 
individuam  vitas  confuctudinem  con^ 


tinens.  Ita  fcre  &  Modeftinus  nu« 
pua5definit>ii!^/./.jf^^ifri/is^ii^4r//.  Nu- 
pt^^  inquit,  funtconjundiomaus  5e 
'  foemina^,  confortiuioi  othms^vitac,  6u 
vini  &  humani  juris  communicatio« 
Alias  conjugii  nve  nuptiarum  defini« 
tiones,  &  quidem  pleniores  ex  facras; 
Scripturas  fontibus  iiauftas  tradunt 
Thcologi :  D.  Luther.  Cen.  c.  24..  Philip^ 

comugio.D.Hcerbrand.  compcndio  Tbco^ 
log.loco^dcconiug.  Hemming.  ind.  lihello 
dc  coniug.&c.  D.  Sigvvan.  in^ fitkdifpu^ 
tdtionib.Thcologicu.dt(p.22jh.43.  (^rno-^ 
njij^ime  D.  Hafenrefferus  in  locis  Thcolo^ 
gic.Ub.s.ftat.3^  reftaurJ0c.20.de  coniugioi 
ubi  hanc  ponit  dejinitionem :  Coniugium 
cjiunius  maris  (jr  uniusfa^minalegitima 
C^indiftoiubilitconiuniiiOtadomnitvita 
€onfortium  &  propagatipncm  gcncris  hu^ 
manidivinitusinHituta.  Verumcunu 
Juftiniani  noCtri  deiinitio  paisim  ap-» 
probata  &  rccepta»  fuifque  partibus^ 
dexftre  explicatis  &  in^eiledis»  fa  tis  ab- 
^iuta  iit :  eam»  casteris  omnibusprs* 
termi(sis>accuratiuspaujlQ  cvolvcmus 

^cxplicabimuf»  Ita* 
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Itaque  generis  locb  pofitaefl:,  con» 
'nBia\  per  quam  tion  quaincunquc» 
d  jud^m  duntaxatrculegitimam  in'- 
iiigi  conjunaionchi  perfpicUum  eft, 
Tum  quialmperatjudiinan.  dc  ju- 
s  tantum  ac  legitimis,  nuptiis  exprcl^. 
tradat  i&loquitury  jfir//>4/jf/irjif  princ. 
tiiAf  tif,  ihi,  ex  itfUis  nupiiis^  ^c.  &,  ex 
incipio  tituli  proxime fubfequentis^  ihi^ 
Hds  dutem  nuftui$\  a^c^  ^  Tuni  quia 
rrbain  nobiliori&:  potibri  ngnifica* 
i  accipi  oportet.  /.  /.  ^^fi^^jfji  ager  ve^ 
gdL^c.  Lfiduo\i3.%.fjfM  iurjeitsr.Ti^ 
queU.de  retraSt.convent.  §.2.  gl.  j.nuJm 
hrjtder.m  traUfeud,part.  p.  c.  7.  nu.Qg^ 
xta  etiam^  quia  pecTona^,  quas  matri><> 
OniojUngiqueuntyCettis  Iegibus& 
adibusdiftindasfunriinrraquos  co« 
ilari  conj  ugio  eft  protiibitum.  Leges 
luidem  dciiniunt^  notl  foli^im^quas 
ntrahentium  astas  eiTe  »  qubrum* 
leconrcnrus  intervehire  dcbeat :  fed 
am  cumquibushgcconjuhdiofic* 
^alcat:  utinfr.tit.proxi*^jexpUcahitun 
d  &  idcm  verbum,  coniunitio^  nu- 

as  ^  iPOflMbus  diffcrrc  pftendit: 

B*  q[ui* 


u  quibus  tnulla  conjundio^fed  fpcsfb- 
lummodo  conjunftionis  inducitur./; 

divi.i.Jf.adlegJuLde  adult.DuarenusAd 
\  tii ff.foluto  mdtHm.   de  nuptiis.  fmie^ 
rea  per  conjundioncm ,  noo^tain  coc^ 
porum  comn^uxtionemiquam  volun- 
tftttim^&animorum  copi!iIati6nem,a« 
deoque  maritalem  afFe^jonein ,  five 
'  mutuummaris&foemingcorifcnfum, 
quifoius  t  conjugiu  condituit  »inte^ 
2  ligi m us.  /.  ^um^  hic Jlatus.  32 .  ^.fi muiier^ 
liXf  enulff.de  donatantervir.^uxor.L 
€ui fuerit.is.  in fin.ff.de  cof$dic.(^  dimour 
firat.Lnufiia6.30ff.dereg.iur.  N0V.22.C. 
3.  df*  i^M^.  //7.  ^;^.  verf.  cum  etiam  exfolo 

affeSiHi  i^rc-  CS^uo  pcrtiiictilkOvidu 
Vcrnculu&//^.#./r^.  Eleg.  4.. 

(^idu0Corporiim»mentiifHsuniU^an!t:>i  ' 

^T^mctfi  in  pcrficiendis  &  confum«» 
xfiahdis  hup^tiiii ,  corporum  conjun« 
^ionem  &  commixtioncm  neccifarlo 
dendcrari^frequcntiusplacucrit^  can.  . 
fiatmum.cum fe(fq^^y:q.2.c.debitmm.$.d€ 
btgamis  mnordmand^Co.varruv.  i»  Epi^ 
tomJnquart.Ub.decretaLpart.M.i.nu.z. 
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^ jr.  Bei^us  hk  hu^.  iS.  Kling.  in  tt^&. 
utr.  caufan  c.  de  mammoniQ  tninAto. 
r  cap.feq.  Piir.NicoL  Mcz,z,.  in  tr a6l.de 
uptJnprm€.au,](Joan.  a  Rebertaria  lik. 
.dtj^ut.  lur.ffofofi.  di*  Fulteitis  infr.init. 
tjdenupt.nu.22.  .  . 

Ncc  ci»  quod  de  CQvS&xii\x  modo  in* 
icatum  cA^matrimonium  fcilicctfo-* 
3  confeniu  cor.mhi^adyerfatar /./^/it. 
\quando  dies  legatOKvelfdeic$m.c^dat. 
Mcum  nupti-^inpcrronacjuspueila^y 
vi^  virum  paci  nequitinon  procedaht: 
iccndum  videtur»  folumautnuduni 
oafcnfumnon  conftitucrc  matrimo* 
iuni,  fed  concubitum  quoque  neceP 
irium  c0e.  l^am/oius  quidcm  con- 
jnfus  nuptiasfacitjdummodb  is  )\in 
dngr  ua  t)C  seteraq  ue  ad  Imtjqi  uas  ad  ju* 
as  &  iegitimas  nuptias  lex  rcquirit» 
iter  castera  autem  reqUirit^artes  ge« 
itaie59&  statem  nuptiisidonea^ii  f«f 
ceturinfr.initio  titulfprokmi.  £  t  prof 
rc^^^  LabeoneM^./.  fenultt^f, 
[tiivMon  polic  videri  nuptam,qu«  vi- 
ida  pati  non  poteft.  Arumxus  dijput.z. 

xerc  iu^iiii*^-*^^h^P^^^h^^^^^ 


20     §.  NUPT.  AutBM.  I.  In.ST. 

if    Rurfus  non  obftac  Lin  lihird.24.ff:. 
\ .  deritH  nupt.  ubi  fola  conruetudo  vcl 

,  :  concubitus  matrimoniuui  conftitue- 
rcputatur.  Ereniminlibcras  mulieris 
confuetudine  matrimonium  idcoinw 
tclligitur :  quia  lcx,  confcnfum  antb 
cbnfuctudinem  five  concubiturh  itl- 
tcrveniflc ,  prsfupponit.  Licet  hodie 
non  prasfumanrurnuptias,  nifimulicc 
probetriea  viro  eamente  acceptdraji 
ut illi  cfict  uxor.  NQv.74.cap.s.  ^  notat 
Gothofred.add.L24.  ' 

X6     Similiternihilmovet/.  muUerem.f* 
ff.de ritU4^upnarum.  Ubietiam  dcdu«v 
<3:io  in  domum  exigitur.  Quando* 
quidem  hoctantumibi  tra&at  Pom- 

'  ;  popius:  Si  quis  abfentcm^mulieremu 
pcr  folcnnem  dcduftioncm  in  domu, 
uxorem  ducere  vciitiCpiftois  fcu  nun* 
tio  id  non  rc£ie  committi>  quod  ab- 
fens  in  mariti  domum »  rerum  natur4 
icfragante»  ducinequeat.  Interifn  ta-^ 
mc^n  h^ud  negat,  quinfolo  nudo^uc 
*  confenfu ,  fi  quis  velir,  uxorcm  ducer« 

ly  polFit.     Cuiniliiicontrarium  fcribit 
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ondit.  &  demonlirat.  Imo  aflcntitur, 
»otius,  cCim  conditionem  nupciarum 
uipletamait^ppilqu^m  dadalituxor. 
>a^am  intelligit,  qux  fploconfenfu 
Lxor  fada  eA>  quamvis  nondum  in  cu* 
>iculum  mariti  vcncrit, /^d  folo  coa- 
bnfu  in  uxorem  adoptata ficquc  nec 
ndomQmadbucdedudafucrit*  Nu« 
»tia«^niim^/;;^/y///<^.  non  concubitus, 
cdconfcndisfacir. 

ibi  fola  nuptiarum  fcftivitatc »  condi- 
iohem  impleri  impcrator  affirmar. 

ut  plqrimum  nuptias  tum  tem* 
^oris^  iflliac  pompa  <^  fcllivitatcadlii* 
uta  contrahebantur.  Ideoque  non^ 
4id^quadjureQcrioportet,(cdquod 
ierifolebat>refpcxit  Imperator :  neqj 
rolui  t^  alios  etiam  nuptiarum  contra- 
icndarum  njo.dos^  cpnlcnfum  fcilic<sc 
►cr  vetba  dc  pr^fenti  cxprcflbm  exclu- 
lercif^d  I\occaQtummodo  indicare^ 
pla  ajutis  legitiipae  implctionc,  nu- 
^tiarum  contraftarum  conditionenfLi 
ion  cxiilcre:  quod  manifeflum  cflex 
llis  text  us  verbis;  £/,  ngn  eJfeUmfm 

HctendHm^&f-     ^      B  s  Ni- 


12  ^.NUPT.  AUTEM.  I.  InST. 

1 9  Nihil  praetere^  obeft  /.  cum  in  te.6,  C. 
4fd9nanomh.4nien«pt.  ubiitidemde. 
fiudio  muiieris  in  domum  mariti  c6- 

^  ftituit  matrimoniunij.  ^urclianus  e- 
nimlmperatorillic  diferte  eo  dc  c^fu 
loquitur.quo  ambiguuracft,  utrumi. 
.  quippiam  a  rpoiiro,an4marirQ  dona- 
tum  tit.  Hac  fanc  fpecic  diftingucn- 
dum  &  infpiciendm^  eft ;  num  antc, 
vel  poft  dedudionem  triulieris  in  do- 
mum  viri,faaalitdotiatro.  Siantede. 
dudionem  doiiati^fadacft,  ca  fubfi-. 

\  ftit:  finpoft,non  valet:  quia  hoc  cafu 
ja  oi  c(>nftat||  e^iii ,  q  uie  in  doibuai  de^ 
du£taeft>uxQi:e(nfuiire.tDonationcs 
'aiitem  iiitermaritum  &  uxoTem  pro- 
hibeatur.  /.  tit.ff^dt donat.  inter  wr. 
uxor.  Casteriim ,  ciim  non  eft  ambi- 
guum :  utriim  fponfo,  an  vero  i  ma- 
fito  donatum  fitituuc  diftindioneifti 
noneftopus:  fed  fi  fponfus  dcdit»  va- 
ler  donatib  t  fi  markusS  non  valet.  L 
pnultff.de  donAt.intervir.^.uxor.viiai 
in  eadem  quaeftione  Sc^vola  refpon- 
dit :  Non.dttinuiffe ,  tempas  ,  an\  dntt» 
qttam  4^mttio  deduceretttr,  donatfo fa^a 


Digitized  by  Copgle 


De  Patr.  PotistJ  tj 

exprimi  5  fed^  ntfi  4nte  mdtrmo^ 
num  contra&um  y  quodconfenfu  inteUi^ 
itur ,  donatio  faEia  ejfet ,  hon  valerc^. 
^ibus  profedo  yerbis  apjerti^ime 
Ctus  fignificac,  marrimonium  cpn- 
ra^um  confcnruintelIigi,ctiam  ante 
iedudionemmulieri^iQiiomum  ma«' 
iti.  Sed hac  de  re  fufius  agunt  Duaren^ 
xdtit.fffQlutomatrim.  cap.  denupt.  tj.  <?• 
BorcboltJn  traci.  degradih.  cap.  tn  tfuilf. 
iifferant matrimon.(ir JponfaLpag^So. 
^eqq.  DonellMb.  13.  Commeittar.de  iure 
viLcap.  ^  pag.  zoz-  Pac.  cent.  j.  oifou/lio^pt» 
fuasf.  47.Fach  Aib .3  .contro  verf  iur.c.si. 
Speckhan,.dxent.2  claf.2.q^$.  Olemannue 
ad  lib.i.  dtjput.  iurjciv.  Ciphan.  dtJp.iMUm 
iS.  cum fiqq*  &  Alberict^is  CentilU  Ltb.  2. 
dtfpHtation  de  nuptiis.  e.s*  ubi  nominatin^ 
reprehendit  ^  refutat  dtjftntientem  Ho^ 
iomanttm  Itb.  tjuaB.  iUuUrium.  tf.^j.f^ 
Ub.s.obfcap.  (fn  Huie  noftras  fenccntia?» 
tanquam  divii?o  &  humano  in  jurc 
fuhdatasV  accedic  ctiam  magni  nomi- 
nis  Thcologorum  audoricas.  Prscct: 
reliquos,D.D.  Chemnicius  irt hpart. 

Ue.ThejBiLloce^decottiugi^  ' 

^  f         Co  a- 


Z4    f.NuPT.  Autem.I.Inst. 
Co^nfenrus,  rcnbkttegitimus,  lieitpa^ 
diQConjugaiiscfl:  efficiens  caufa  ^pn^ 
*    jugii  :  nafcensverpindeobljgatiQ,nc- 

xus  feu  vinculum,  eilip&forniacojv 

jugii;  cohabitatip  vcro.  &:  concubitus^ 
eft  ufus  con j ugii.      quo  injr.  dUo 

%  I  ///.  de  nupt.  »u.  12. 23.  &fi(]q-  1*  C  uov» 
jgitur  folo  conrenru  matrimohium^ 
'  cpn trabi»  ccrtp  dt  c^rtius :  i^de  r^^i^-''' 
lime  r^n^ire  eps  4cprelicnditur ,  qui, 
-Aatutuni  cle  lucra  dotis»  etiaqi  in  dcr 

ipojalat^  4e  prsienti,  quaa- 

tuniyis  npndum  cognita  ,  ncq^ue  ad 
domum  tr^dui^a,  locumhab^re  fcri- 
tiunt.  B4{rJ:.illlif:nikJlinter€fL^^^  ^ 
dii.  rer.4V0t  P4HLCaHr.lfimarito.31.  §. 
Jip4ter^nu,.2.jffil^t.rn4^  R/oUnd,  4V4U. 
de  luc.  dot^  q.  106.  nu.j^.iS.(^36.cumfeqq*f 
"^BAld  Novell.df  dpte.p.(f^.privileg.37lin fi. 
GaplMh.z,  ohfiStp.»u.  3^  Broj»chprfi.cent.3^ 
bia^%o(p.a(firt,.7.&  4lii^quos  refejrtp,  M4r^ 

g^ir.  dtfpMt.  de  ittre  connub.dennno  x690^ 

,   '  Plane  j^reC^nQnico.exigitur,  ufu- 
hodiej:no.& optim4  jcoiiruemdine 
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biquc  fcr^  ipcorum  pbfcrvatur:  ut 
1  Ecclc(iis  matridionia  pcr  Miniftrd 
crbidivini  pub^ice  pc^  viccs,  &  intcc« 
allaaliquot  4icrum  pcoponantur,  fl- 
e4cnunf:icncur':  cum  alias  fordtanL» 
lures,  tum  maximchanc  obcaufamj 
it mcdio  tcmpqris intcrvallp ,  num a- 
iquiid  foctaffisciTec,  qupd  matrimonii 
pnfummatipocm  inipcdlrct  ^  tccppe* 
kiyc  dirpiccrctur/  quia  videlicctcon-- 
Umxn^tp  matrimonio  ^  ccs  ia  intcgta 
)oftea  reftitui  in  yirginc  nullp^riodQ 
)oteft:invidud,nneinfamiaturpique  . 
nacula  npn  poteft.  Addo  ^  aUcram» 
:uiusycl  maximahabicafuitratipii^L»  * 
IItiri(i:ian4  fitrcleiia:  nemp^  ut  hone- 
(n  ha^  ^an^la  corpprum  coniun-? 
iiiQncrcrvetur:  quodnonficrctjfi  fta- 
;im  \it  fai^a  eft  ftipuiatip^adconcubi* 
:ui9  e^rcni  libfidipis  impetu  cpnjugcs 
nprucr^nt.  Quamvis  autemcertum 
llius  interccdep^tis  cemporisfpacium 
ub  lcgc»  yci  in  prima  Ecclefia  fuilTc^ 
lon  legatur:  rede  tamen  yidetur  po-  . 
ka  iliud  dcfiniifte  £cclcfia>  vcluti  tri^ .  ,  ' 
lundina  pcomulgatione  ^  ia  folcnni 

^     ' :     Ji  f   ;  catji 
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> ,  *  •  *  •   .  •  , , 

i,Corintb:rt4JV.  40.)  peragaiitar:>jr//^r*: 
/rjv^  declarat  Th.  Be^a  in  tr.  de  rep^ag.4. 
Rcquiritur item ,  xxx.  vir  &  uxor  accedS-  . 
tib.  Ecclefias  precibus  &  benedidioae. 
adiiibita>pcr  eudem  verbiMinidrum 
jungantur&copulctur.  Proinde  ma* 
trimoniu»  quod  fine  hae  neccfiaria  (b- 
lennitateinitum  e{t> vix  juilura  &  lcgi-  . 
timum  edt  ptonunciatidum.rim./.« 
,(^fi^q.30.q.s^canMul^^^ 
fijn£l.  23.  c.  cum  inhibitio.  4.  uhi  Cdnenu  , 
Jiactmnimniferl^dandejlinadejpoh^^ 
iievelhLeonis.  8g.  Blarer.  in  traSi.fuper L 
fitffamari.  Cde ingen.manumif.€.2.nurh. 
23.pag.miH6Q.^feq.  Cuide^adruhr.  tii. 
defponfalih.^matrimMephanmde  M/i^  . 
lefcoty  in  traSi.  denupt.cap.j.pagj.  &c.2^ 
pag.26.BaeerMaJ?.i\di(p.ip.thef.S4.lit.C. 
id*  O.  &  claj^.f.dtjp.js.in  appendice  ad Ut. 
B.propefinem^Menoch.€onf6giib.tlQeph. 
confiL  422.  lib.3.  loan.Finantiue  tionde^ 
deus confultJy.^uolum.j.part.  C.nu.j^.  & 
feqq.prolixi^ime  Cypfaus  in  iraH.  deeon^ 
'fjuh.iur.par^,^Mjponf4^  ^^i4^^is^i9^ 

i^fiii^  ^       ■  Nec 

- ,  *    .        .  '  ■      'I  *  -  '•^  "  - 

*  ■ 

■ .    V  .  •  "  ... 

*  *  * 
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'  Db  Patr>  PotisV.  17 
Nec  no^ram  hanc  cvertit  rcQtca» 
ani,  quod  fupra  de  folo  coarenfu  ma- 
imbnitim  condiruehte  pranancia- 
im  cft.  C^amvis  enim  fola  illa  pae- 
um  cpntrahetium  legitima  confea* 
Oytittonjagiicaufa  efHciens^^^^  con? 
ituen$:  h^c  tamen  pervctufta^&ja- 
isde  caufisfancita  folcnnisnuptiaru 
1  Ecclefia  bea^idio^  requifirum  feu 
djundum  quoddam  e(t »  matrimo* 
tium  conftitutum  quideni  confequeSi 
bdadeonecefranum}.ut»  d  vofam^ii 
uftum,  niegitimum  illud  clfe  debeac^ 
>mitti  ha^ecrec  debeat>  ncc  podit^ln- 
rodud^  etenim  cii  ille  bea{^d|^ionLS 
acerdotalis  ritus,non  modo  ut  D  e  q, 
icdti  pat  eft  confecretur  individubfel 
:onfuctudinis  vitarinitium :  verumet* 
amut  innumeris  alioqui  fraudib-oc- 
:urratuc.  |Jnde  fuiHciam»  inquit  Ter« 
ullianus >  {ad  uxorem  Itb. z.pag.mihi. 
pSs.)  ad  enarrandam  felicitatcm  cjus 
Batrimonii,  quod  £cck(iaconciliat> 
i  t  B.  A  m  bro  fi  us,  (//^.^ .  EfiB.  70.fag.mi  • 
n  7s.fac.  /  conjugiuni  vclamifirc /a* 
:ccdQtali  ^  beuedii^ioiie  ian Ai^icaxi 


oportet.  Cbtiftianis  certe  admodutn 
turpefucrit,non  confciaEccIcfiama- 
trimonium  inire  >  uade  nafcaatur  fu« 
tur^  £cclefi£  mcmbra :  cum  ipfas  pro-' 
fanas  gcntes  conftccritibus  peneinf^. 
jaitisfaaconjugiaiis,  quosfalso  Deos^ 
arbitrabantur^confecrairc.  ScdS^  pr^- 
xna  illa  conjugii  a  D  c  o  ipfo,  Evam^j 
Adamo  tracicnte^profe^a  b.eac4i<^iOj^. 
haac  futuris  omnib.usyere  fandisco,- 
jugibus  rcgulamQmninovidctur  pt2h 
fcriplificj^  i^t,  qui  coaiugium  initurus^ 
cft,teftibusc^m5<;cle(ia  AngeUs,uxo- 
ren^  non  taoi  ex  pateatum,  qukm cj^  . 
D  £  I  ipAus»  pe^os  Miniftrifui  loquen* 
tis^manu  tradit^m  accipiat:  ^uemaJ- 

de  refudik  divortiis.p. 

Diciturin  definitione ,  ViRi  &  Mu^* 
LifiRis.  (^uituisverb.Polygaixuaina- 
jQifcfte  removcturj.  adcoque  ngnifica- 
tur>in  uno  matriiiiioxiio  nd  dcberc  cfle 
vci  unu  oiarcm  ^piMrcsfccminas»  yel 
unam  fpemin^  5c  pibres  marcs«  Siqui*  . 
dem  prima!:conjugti  inftitutionis  vox  ^ 
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otibus  ihis)dr  erunt  duo  (tiow  plurcs) 
c4rneuna.Gen.2.^.24.  Hancinftitu* 
mem  phmasvam  ^  prava  quadam^ 
nfuetudinc  ncgledamiipfcChriftus* 
lius  Dei,  revocat^adeamqucomnes 
^fthacfub  confcientiasrationcrevo* 
tumirifubindicat.Af////^./^?.i/.-^.  Iti* 
^nti  Paulus  Apoftoiiis  dilcrte  (cribit: 
lufquu^fudm  uxorem^  &  unaqua.j^  fk- 
n  virum  habeat.  i.Cortnth.7.v.2.  C^i- 
js  verbis  ujtrique  unum  tantum  vice 
.utuaconjugcmaperteaQignat*  Ac« 
rciit&hoC}  qu6d,cumidcmPaulus 
legatojaftofocodicat:  Virjuieorporii 
teHdtem  nonhahet ^fedmuUer:  haud. 
^fcurc  indicat^  quod  qui  unam  duxi  t 
icoreikt»  hon  poffir^  ei  vivente  >  alteri 
icmconjugii  darc:cum  nonampli^s 

i  (it  luris.  Q116  pcrtinet  etiam  textns 
c.gaudemHsJ.^uid  merhde  divortiit^, 

ii  habctur> qu6d  affcdlus conjugaiis 
plurcsfdcminas  dividi  tioitdebeat: 

im  ab  initio  una  cofia  in.  unam  fce- 
inam  ^  nonin  plurcs/nt  convcrfa. 
inc  quoque  Romani  Imperatores»; 
iocletianus  &  Maximianus^non  im^ 


NatT.  Aqtba*.  L  Inst. 

tocritohisvcrbisrefcripiera  Nerhi-^x 
^em^quifubditUneliomamnQ 
nas  uxores  ha  bercfojfe^  "vuigopatet :  cun$  * 
M  etia^finedtiiofrstorishki^fm 

famtanoiatifint,  ^am  rem  competens  _^ 
ittdexinultam  ejfe  nonfatietUY.lz.  CJt^ 
inceH.  nupt.    Imo  non  folum  er,  qui 
binasnuptiasifcd&ci,  qui  binafpQn,- 
falia  codem  temporc  conftituta  ha-/ 
baerit>  infamia  irroga  tur././.i/si fiiLijjuid' 

nemo.  f.  ubieUganter  Gothofred.C.  de 
dai6d.eumyqutduas.i8.C.adlduiMM 
ubilmpp.Valcrianus&Guiliepu^pro- 
nUildarunc  :  Cutti ,  qui  plares  uxorcf  • 
duxir,  uuprietiam  poenajcoercenduin  ' 
t^t-ydequain^.itemlexluliadeadultem 

rut.4^ft>j^.depuhUciiMdic.  Hod\kvct€^ 
novaCaroIi  V.  Imp.  Conftitutione^ 
,  itrtJzt.depuil.iud.erimi/f. quxcomnni 
omniu  Ordtnum  Imperii  coniilio  la- 
taeft>big3mus,nvedigainu$,h.e.is«qui  . 
dii^s  eodem  tettipore  habct  uxores,  a-T 
duUeriij  iicque  capitisiivegladii ,  poe- 
-    B2ip\eG:itnr.perl.^uamvts.so.i»^.C.adl.^  • 

lMUe4duU.& d.§  atem  UxluUd^  ^  iff/ri, 
■"■        ••  .  '   "  V  d^ 

«.  -■  ■  ' 

f 
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?  pabJudMhneidJnfr.  tit.prox.de  nupt. 
cit.part.  2,n.s>  Borch .  in  trJegradib.cap. 
uid /it  matrimonium.pag.  mthi  28.  Vdl. 
■uil.FQrHerJifi.iJh.  g.Speckhan.  cent.i. 
\70.nu.s* NicoL Vigeliw d€ pubL  iudic. irt^ 
becie.  c.if.tit.p.de  btgamia.pag.mihi.23j. 

Ncc  moveritquempiain,  quodLa. 
nech ,  cx  maledid:a  Caini  pofteritate 
Driundus,primus  diiasuxorcs  (cxqui* 
bus  uni  nomen  Ada^alteri  nomen  Sel- 
la  fuit^  duxerit.  Gen.4.v.i0.  Abraham^ 
aclSarai  ancillam  nominc  Agaringret 
ftts,  jGcq,  polygamus  faftus  fuerit.  Gen. 
r.i(?.z^.^.Efaupariteruxoresduas,nepc 
Judith  ,  fUiam  Becri  Hethasi,  &Bafe- 
math,  filiam  Elon,  acceperit.G^r/^.rtf.i/. 
S4.  &  iis  viventibus  adjunxerit  tertiam 
Mahelet,filia  Ifniaclis  filii  Abrahami, 
Gen.  2 <?.  verfg,  Jacob  itcm  duas  uno 
tempore  uxores  ,  Liam  &  Rachcl  ha- 
buerit,  Genef  29.  cumquc  carum  fa- 
nuilabus ,  Hbi  in  conjugium  traditis 
cdncubucrit*  Genef  30.    David  quo- 
que  fex  uxores,  Reg.2.  cap.  3*  &:Cpn- 
cubinas  decem.  Reg.  z.  cap.  lo.  v.  5; 

Salomon  uxorcs  feptingentas^&Gon-» 

.  :^ubi- 


§.}^npr.  AutBi^.  t  Inst* 
cubinas  trcccntas.  Reg.i.cdf.u.s^erfim 
Roboam  uxores  d,ccem  &  odo ,  con- 
cubinas  au tem  fcxagifita.  Pdralip:  2.  Cm . 
ji.  V.  2u  Abi^  uxorcs  quatuordccioi/^.  * 

.  Joasdeniquefimul 
iiirores  duas  in  conjugalcni  cottoplexii 
j^dmifcrit.  P4raUp.2.c.  2^#,i/.i.liorumqj 
f  quorundam  opinione)  exemplumL»,  ' 
Indi ,  Tliraccs  >  Pcrfe ,  Syri ,  P&oncsv 

>  Numida^,Mauri,  Siculi,  Atlienicnfes  ' 
&ali^  gentes  fecutaB  videantur  :  S^^i 
iiefams  Syrus  in  lih;de fat».  Strako  iib.  is^ 
Pomf  oniHS  Mela  lib.  2.  Ammianm  Mar^ 
"eleUiniu  Uh.23.  Herodotui  in  Terpfchort^ 
SaluHim  in  lugurtha  rPlutarch.  tnvi^d 
ISiohis.  necnonCajfaresJuiius&  Va* 
lcntinianus,  plurcsuxdresfimul ,  libe- 

\   rorum  qugerendoru  caufa>  duccrcpcr« 

^  taif^Qiint^tittraditSuetomH^inyitaJu^i^ 
vap:s2.X:afiodorusin  Tripartita  UiSorist 
bh.S.c.a.Paulus  Diaconus  Uh.2.(^  hosrC'- 
ferens  ^TiraqueLin  idege  connubiaL  n.20. 

z6^  21.22.2^. Je^.  ifta^ inquamtCxeQspla 

-  omniaaeminemmoverint :  tum  quia 
etiam  fandiilli  PatreS  fuos  ttsevos  ha*:. 

bucruntj&iniiiispoly^miamDfiusi  ^ 

ad 
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De  Patr.  Potest,  5J 
id  Chrifti  ad ventum  urqoe,  magis  to^ 
eravit,  &  hAc  in  paite  dirpenfavitt  qua 
ipprobavit.  iBh.Brent.  c^r  Lucas  ofiand. 
n  expUeat.  tMp.  i.  Gen.  D.  Heerbrdnd.  m 
.ompend.  Theolog.  loc.  de  Qpniug.  quait.  , 
^id  igitur  de  dtgatnia.  (^c.D.  Sfgyvart. 
rd4iStadiJ^ut.ii.th.6S.  f  Tumquia^7 
loatam  Ipcftandum  eft,quid  fadum 
it.c^Uam  quid  fieri  dcbcat*/y?^  licet. 
2.ff.deiBfffc.prafid,  £t  vulgo  notum  eft: 
on  exempli^  >  fed  Icgibus  judican- 
utii  cfle.  LHemb.  i^.  C.defintent.  &in-' 
'rU4ut.Qm.iud.  Comptimis  porro  no- 
inda^fuat  caufasillius  difpenfationis: 
Uasdccur^t^edUcleatD.D.  Hunnjus 
f  Commentar.fitper  Matthaum  cap.  19. 
tg.mihi  jiyi.^feq.  Nam  difpcnfavit 
'omihusbacinre  cum  Sandis  (Uis  fa* 

Commemoratis  :  tum  quia  con«  ' 
letudo  Iia»c  ^At;yct/^/a^  fubierviebat 
^mpiefnento  divinae  promiflTioois  de 
ultiplicanda  poilcricace  Abraliami 
ftaf  arenas  maris  &  ftcilarum  coeli^ 
im  etiam  quiatam  firmas  radices  ev 
rat^  ut  difficultcr  mutari  aut  cxtir-  ^ 
ri»  lOpopiiloirraeliticopriercrtinLr»  .  . 

■  .  :  ■ '      'c.  ■  poi; 
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94      NapT.  AuTiM.  1.  Ins  t^ 

iandi  illi  Pafrcs  confcicftriam  fuaiiiL» 
polygamias  ufunon  pollucriht.  Scive* 
xuntquidcm  Abraham  ^  jfacob  &  Da*. 
vid,  tanquam  donis  J^ropheticis  illu^J^ 

fires^mentcm  primaein(iituti6nis«  Scl* 
vcruntautem  &  hoc  :  quod  Domintis 
cercls  deeatifis  inifta  legeconjugii  iis 
.temporibus  difpenfaret.  Quamobrem 
ctiam  p.er  nullum  unquamProphctamr 
legiturreprehenfa  polygamiaf^lkitab* 
ufus  efus  rcdargucretur  in  Sacerdoii» 
buspopuli.  MalachU  2.  u.  14.  /eq. 
Imo  de  Propheta  Nathahe  teftatur  hi« 
fioriafacra^  quod  innominc  Domini 
dicat  Rcgi  Davidi:  Deditthid^wHfn  Vd^ 
fMm$m.& Hxores  DominitMi  i» finutwf^ 
SamuelMb.2.  c.  12.  v.  ^«  Ubi  vcrba  haec^ 
iN  SiNB  Tuo»  non ngniiicant do» 
minium  illudDavidis^quod  ad  univet* 
fos  patebar  fu  bditos  ( ^uemadmQdMm 
£el(^ini  irailat.de  folygam.p.  n.  huntU^ 
€um  wterfretatur)  lcd  funt  periphrafii-i 
ca  norano  conjugiij  quod  cx  loco  Ii« 
miliapparet  Genefiijv.s.  ubi  Sa[ra  in« 
quii; ;  fe  dediife  aaciilaai  Agar  Abra* 

t 

■    '  ■  « 
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.  D  E  Pat R.  PoTi sri: 
lattib  in  finum  ejus,  id  cft,  ut  eflct  ipfi-^ 
is  Jegitimacoojunx.  PlHfihuskMCtrd^ 

D.HsmmtisUcopiprAaudato.  Quaci^ 
uani  autemtemporibusillis  ^  DEb^ 
ii^a^  ob  caulas^fuit  difpenfatum : 
kilominus  tamcn  cei;ta&  exprefsalege  - 
rjtifdem  Dei  cautum  eftjam  inde  ab  ' 
nitio  creaturarumi  ut  unustant^iai^ 
iias;  dcuna  focminamatrimonio  jun« 
lzxit\xuGen.i:v.2:^.  quatn legemfilittS 
^  E I  repetiit»  Mattk.  d.cig.  v.  4.  idem^ 
quc  etiam  jure  civilifancitum  eflcfu- 
Derius  often(um  eft.  d.  L  2.  c  de  mceffa 
^upt.  (jtJ^miUbus.  At^  ham  rem prolixe 
Htram^in  partem  perfeqttitur  loh.  FVi^  . 
iand.  de  C&t$ititg.  Uea^  de  polygamia.  lok. 
Bretttitts  ift  libellOt  de  caufis  matrim&nia-^ 
kb.c4.Peir.MurtyrJn  t.  Itb.  Samutl.iap. 
i^fd.i4s.7ktodQrus  Be^a  in  d.trailat.  de 
"^olygamia.,  Hemming.  praaUegato  Ithell. 
ieCeniugiQVc.defecuttdQ  potygamiagene^  ' 
^e.pag.mikisp*^ fcqq.  Bafilttts  Motnmtus 
in  traii.  de  matrtm.  c.  ^.s  &^*  '^  C«.  28 
reriimlongciUrer  fe  resrha^bet,  quan* 
doquis  (biuto  rite  matrimonio»  aliam 
ai^oiem  dueit^  adeoqueadfccundas^  ^ 


S6      NuPT.  Autem;L  Inst. 
tercias,  plarcsue  nuptias  progreditur» 
Hoc  eiiiim  vcticum  aut  vitiorum  noa^ 
cft#  Roman.y.v.z.d^ I.  Corinth.j.  v.39.  ^ 
/%  Timoth.s-  B^€h.44.v.22.Div«s 

■  AugushnJehonoviduitatx.iz.D.D.An-^- 
dreas  Ojiandjn  Enchirid.  Papa  non  Pa^ 
paJoc.zi.dematrimon.pag.  jyS.  D.D.Ha^ 
fenreffer.tn fcitato  locc  de  Contugio^fag. 
yis/dit.j.  Lau  Beza  d.  traH.  cap.  dt  al^ 

'  tera polygamia (pecie.pag.  mthiji.  ^  muU 
tisfeqq.Etdicetureti^min^.funt^alia.. 
11.infr.hoctit.nu.19. 

Pr^eterca  cx  iilis  dcfiaitionis  vcrbis; 
Firi  dr  Mulieris^  colligitur :  omnem  a^ 
liam  conjundionem  vel  in  una  fpecie 
{de^  qua  lcquitur  Paulus  ad  Rom.c,i.v.26. 
(^27.)  vcl  in  diversa  [de  qUaagit  texttts 
in  Levit.  cap.  20.  v.  /5.  16. )  dcccftan-» 
Uam  eiTc » &  fub  poenagiadii>.reu  capi- 
tis  "pxoX^^hitzva.l.citmvirnuhit.si.  C.  ad 
legem  iuLde  adult.  I.i.^.quipuif4.ff.de.j^ 
extraord.criminib.Novell.  77.  c.  i.  (^141. 
c.  1.  ubi  Gothojred.  in  verb,  acerbiora  &c. 
4/.  %.item  Lex  lulia  de  adult.  4*  tnfr.  de pu^ 
hltc.tudic.can.adulterii.c,offerebat.  cfla-^ 
gitia.c.ufus.32.q.';^.  c.  clerici  4.  ibt^glofiB 

verbm 
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P  b  Pat».  PoTEsr.  37 

vefb,  fubdantur.  de  excep.bm  prxUtor^ 
Enimvero  hodie  ex  cohftitutionecri- 
ininaU  Caroi^  V,  ^r/,  //<?.  talc  contra 
.laturamfaciausfquod  pcccatum  So- 
Jomiticum  vuJgo  indigitanrj  pcrpc^ 
:rantcsignecremancur.  Et  deiUoexe- 
:rajiido  crtmme  vlura  vtdeatur  apud  lul, 
Clar.lib.s.fentent.%.Sodomia.  &  ^.forni'. 
:a^«.  Fraacifim  Viv.Ub.i^  com,  opinj»^ 
verbo,  Sodoma^df  lib.2.  com.  opin.tn  ver* 
hotMmliereSy&invfrbo,  SMomaa.Item 
lienock.  de  arbifr.  iud.  Itb.  2,  cent.  j.  caf 

i&6.pertot.  -  ', 

Additurindefimtionei/Wifi^jir^ri»  30 

vitaconfuetudinem  continens.  His  ver-^ 
bis  (quibusillaModcftini  confonant; 
Confirtium  ffmn&  vsta,praa^egat.  L  i.ff, 
Jsritunuptiar.)  ia(iiQ<itQ  yoluifle  jufti- 
nianus  videtur;  conjugcs  quamdiu  eo- 
liabitantriirden]  forcuns  flatibus«pro- 
rperis  &  adverfis  cffe  expofitos.  Vita  51 
namqucnontantum ^i09iv,id eft,vitara  v 
morti  Gontrariam,  fedetiam  faculta- 
tes  &  alimenta?quibus  vitam  ipram.fu- 
ftinemus;  necnonfortunam ,  quac  vi- 
vcacib,us  accidit,  denotat  5  ut.teiits  eJS 

C-  3  .  ■  ■  Dofia'. 
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Donatww  PhormiQnem  Tereniii.  Tira^ 
denobiUix.3i^9iu.jd7.BorcholtJnfr4n 
ti$.4enupi.  Hinc&perbelleMurociius 
4jpud  Siob^um  firmQne  6,j.  cijrcA  finem^ 
intprcastefadacet:  prnriino  commtt<*' 
^em  viuminmatrimoniorequiri»  & 

inutuam  yiri  uxorisquc  curam,  tum  ia 
^cuiida,  tum  adver(a  yaleeudine^a^ 
deoqucQmnitempore^  Huicquoqua 
pia  uxor  in  fecundis  rebus  focia  cft^ 
^uiip  cpngratulatui: :  in  advetfis  foci^ 
t%  ut  auxilium  cpnfiliumquc  prsilec^ 
QiJof^^^^^^UudEuripi  ' 

IJxor  mari  to  in  malis  $c  morbis  fua  vir» 
fimaefl::  4omum  (i  rcA^  iahabicec, 
iram  mitigat ,  $c  i  triftitta  animum  a-r 

retius  in  prohlemat.  Tbeolog.part.  f.  loca 
JpMmdtrimfiniiLf.^x^.  ^  Vdceirteillis 
"  definicionis  yerbis  pfteaditifCs  matci* 
.    inonium  individuam  vit$  conruetu- 
diaem  ciTe,  ammo  fcili^et,  &  votOt 
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Db  PAffR»  POT^^T*  ^9 

iSpQtrahiturquippcf^iatriaioniuro  ea 
^tc  &  propofi  to  ftitCit  confbrrium 
mat&dvc  r0tius  vita^t  pcrpctuiaqae 
onjundio^iioccft^ut  nunquam  diri« 

r^erk^c^ffM  verbjignific.  t  qucmad-  j | 
nodum  &  contra  divortium  proprii  ^ 
licitur>qaod  cofit  animo^ut  pcrpctua  ' 
ic  dinundiorcu  fepar^tip}  non  (i  ira« 
:undia  quadam  conjuges  ad  tcmpus 

cparantur./»v*ji^^^  d^v^rt.^  repud.L 
if uidijuid.^S ff.de reg,tur.  Ideoqucnoa 
DofTe  ad  tempus  contrahi  roatrimo^ 
.iiu(n,rcd^aPontificcC7rcgorio  i 
iecretum  cft.  c.ult.  de  conditionih.af^ 
^fit.  Tametfi  certas  &  arduas  poflfmt 
LQcidcre  cau(as»  proprcr  quas  tiat  di« 
vqmixmj.i.ff.dedivort.  L  confenfu.  8.  C,  - 
dtrefudut.  De  quihm  expUcahiiUrcom^ 
modiusin^.funt^^,aUaAi.infi.tit.frQxi^ 
yi^Q.  Sed  hoc  malum  ex  peccato  ,  5c 
per^cria  hominum  cocupiiccncia  na« 
tum  eft.  Prima  liquidem  conjugii  in? 
ftitutio  hasa^rumnasncfciebar»  &  ve?> 
re  iadividuapi  vitas  cpnructudinenw 
a|:i^i(&mamqi  rocictatcm  coQtinebat^ 

C   4  pro* 


40      N  u  p  T.  A  u  T  E  M.  1. 1 N  s  r.  ~ 
.  propter  quamemfn  liberidomum 
cohabitationem  parcntum  reiinque* 
rent,cum  conjugibus  proprios  fuos 
quafi  niduio$>  &iuavi(rimadomicilia 
,  perpetuas  coniaetudinis  b;abituri :  .»t 
elegaiiter  tradit  hic  BAduinu^^f^  huius 
mommeff^ppreffo  Steph4n.de  M4le/€^$.i» 
traii.de  fiupt.c^ipagus. 
4      Eadem  infuper  verbaj  individu4n$ 
^  vtt4  ceinfuetudtnem  €ontinen$sox\c\3iiyv^ 
natum  ( jurc  ^;ivili  coelibipermiflunu, 
tot .  tit.ffJe  fon  cubinis,  L  un .  C.  eod.  No  vell. 
iuNoveH.\%^  €,s*Noy.74.^  Novai7.€.2^ 
Ncque  huic  quidquam  derpgant  Nov. 
4.c.i.§,j.  ^7.&  Novell.iiT^.c.i.  (jr  ii.€um 
fimiltbtis.   Quia  concubinatuiii  dua* 
taxat  clericisiqterdic^nt :  ac  prpinde 
ddLaicos  id  pertrahi  ncqmt.argJ.^uodl 
Vtre.i^.  jf.de  leg.  Goeddaus^d  Lltbro  me-^ 
moraliumMaJfuf{usaf4^.nu.g.ff.deverb. 
fignif)  amatrinioQiom^nifeftediicer* 
iiunt  ac  feparant   Etepio^  f p  animo 
.  (velutpauio^ntediSitfm)  initur  matri* 
monium,  ut  habe^tcpnfuetudinemu 
vitasindividuam>id  ^i}^  quae;non  divi« 
datur  aut  dirimatun  A(  concubina^- 

tllS 
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jscoojundio^  pequehoc  proponto 
onftmftorum  inftituitur,  heque  et- 
.(neam  vimobtinet,utnoaUceatal* 
rrijcuni  velit,  ab  altero  invito  difcc- 
zttA;i.ff.4e^omubinii.  Etfi  ver6|urc 
vilijuftiniaoeo.concubiaatus  ilc  per* 
liflus,  ut  njodo  probatum ;  jure  ta- 
lea  divino^  itemqae  Canonico  plane 
\  prohibicus./.  Cor.  7^  €4».  Confkbina.. 
'  c.fe(j.$^.q.2.c.  nemo. c^icataliquif. 
eretrices.  &c.Jeq,s2.q:4.  Itaquc  im*- 
^rator  Leo  Jus  JuAinianeuni  hacia^ 
irte  mcrito  abrogavit  Novellafua  gr. 
iiam  multiquoque  Chdftiani  Magi- 
ratusia  pitiones  fuas  pie  iatroduxc* 

£^99  obftat  canM^  quiumbabe$cum 
j.34.dijtin£i.  ubi  Pontificio  jure  con- 
1  binatus  videtur  eiTe  licitus.  Namu 
n.  ommbui.  eadem  diSin^.  qui  proxi- 
e  prxccdity  &  Gratianimentcm  ex« 
icat^  (atisolleadit^iii  verfconcubind 
tiem.drc.in  objedis  canonibus  nonji 
i  dc  ca^  de  qua  hic  nos  diirerimusi 
d  qnas  ceflantibus  dotalibtis  inftru^ 
cacis^  uoitaeO;^  &  conjugaUafTedu 

C   s  ^^^ci. 
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42      NupT.  AuTFM.  r  TNsrr 
: .  fcifcitur.  Hanc  {inq$i^)  afFcdus  faeife \ 
.fCQnjugem :  coacubinam  vero  leV  {fiiT 
/f^^f  C^^^^iiir^)  nominat.  Siquid£  ut  o« 
rone  pecc^ti^  fc^ndaU»  fornicatiQni^i 
furpicioneni  vitemus :  canones  in  do-^ 
bio.ubi  benedidio  (accrdotaUs  non^ 
intercc(Iit>&  oainia  foieaiter  ada  nQt| 
|untj  potii4$  concubinatuni  9  quaou 
matriiiionium  pra&fumunt}  tamerfl  * 
yera  matrimoniuma^^^*  Etitadocet 
GosddAm  in  di£i.  L 144.  ad fin  ff.de  verhor.  ^ 
Jignificat.  quamvu  in  cmtrartum  dtjpum 
tet  ValentmJForJierdtb.  6.de fu^cej^im}^. 

•  abinteB.C4p»S' 

Muicominusreiragatur^cjuodfupr^  . 

pudivimuSjPatriarclias&RegesVete- 

fis  TeftamentinQn  fQiura  uxotes ,  fed  - 

&CQnci|binasplureshabuiflre.  Quao- 

doquidem  dicen^um:  concubinatun^ 

6  illoram  f  veram  cotijugiunl^  fuiflSr^ 

Gcn.  C.16.  v.jt.  atq;  inter  pritpari^s  coii* 

jugcs  &  concubinas  ,  hqc  tantuoLe 

fuiiTedifcrimtniss  qaod  h»  tnferiairi 

gradu  &lQcoerant)  iiarumquc  iiberii^ 

cuailiberis  ex  herili  conjuge,  nonp^r 

litcf  iaccedcl]f§nc.  ^««^jf//^^ 

guHiu^ 

^^^^ 

« 
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ra^nd.in  Compend.Theologdoc.de  Coniu^ 
i0^pag.mtb$  Sgj.  C^tcmiti  hddie^ct^im 
IhriO;!  mandataadpnma    coQju^V  ijl  . 
aftitutioncrevocati (lcviius, * 
p  X;. fiip.cnato :  manifeftam  eftf  coocu?  > 

^matunihiicirc  aUud,quam  vcircort^.^^ 
tatione,veladultcriuni5quorum  utriq;  ^ 

grayi^tmas»  &  cprporaks  &  aeccrnai^ 

pQ&na;St  D£us  eftcamn^lnatus. /«C^rv 
{f.^v  p. Gats. 'v.ig. Eph. /. v. 5,  Hebr.  /^* 
Ec€Lifi.v.2jD.Hajfenreff^  / 
de  Coniugiopag^yzi.        ed.$.  Alherif. 
Gentil.l^.i.dtfput.de  nupt.c.4.&fiq. 

NoneritaUeoumat>hoclpco^ficu-  $9  . 
jufdam  ijon  parvacicontrQyerfia?  mcn- 
tionem  fa(:iam us.   Nam  qaidam  via^\ 
ptias  icu  matdmomuoi^^c^ 
annumerari  polTe  negant.  Cuiac. iv» 
paraM.jf\  de^onfalikus&rieunuptid^ 
HAckelman.  tUuBr.  dijputat.  14.  pojit.  /• 
a4liter.  H.  Giphan.in  prafat.  in  Uh.s.  Cod. 
Aliiadttmlcgitlmum  efrcconcendu^^^ 
pidac.  C€V4rruv.  in  Epit.  in  4.  Ith.  de^ 
€ret.c.3.nu.3.part.z.Alciat.lib.3.7m^%^y^m^ 

€4P.f.eetr^p0berMl.40u€k^tm^^ 

•  •-■-;•     ^'•■.•.^c-?  ■•••  0-  ' 
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44      NupT.  AuTBM. L  Inst. 

,  de  r«gHUiur.pag,3ijdn fia^  Bpcer.  dxdi/f^^ 
j9jh.80.ad lit.  B.  Pieriqiie  contifaduOT 
cffe  exiftimant,  VVefi.nbic.foH  lafon.  <^ 
Fahran  ^.fueratjnfr.deaiiionib.  Althufi,  v 
Uba.Iufis  Rfimlc^}6.  BorchoUJntrd^.  ih 
'gradib.cap.quomodocontrahmatrimfoL 
S(f'& tn  part.i.dilput.de  matrtm.propofit. 

5  fol.32f.Hi7^mintra£i.dehuptAnpw.  r 
DontlL.liba.Commgn.tdr.de  iur.civ.  c.  20. 

6  Iihj3.c.is.i8^& 21.  ForUer.diJp.  3.  thJd 

Atque  homm  fententia  probabilior 
vi^ctun  Cum  enim  nuptias  contrahi 
dicantur.  w/>r.  infr.  de  nupt .l.Jipatri^. 
zz.jfiderit.nupt.  inde  coliigereprocli<^ 
ve  edi>  easflTe  contrai^um » quidenu, 
contradum,  qui  confcnfu  fiat.  /.  nu* 
ptiat.io.ffideregjur.l.cuifuerit.  isffdc^ 
Cfindit.  &  demfnHrat.  &  ad  rocieratis 
ipeciem  cottimodereferatur.7./^<5/cj» 
aSiion.  rerumamot.    ff.de  r$t.nuptMad^ 
wrfu^.4.ibif^ua fociari  humana^ &C.  C. 
di  erimin.  expik  hered.  Sed  6l  nupcias  ^ 
tmp.  Juftinianus  diferce  contra^uou 
VQCat/>i  Nov.  22.  cap^iQ .verfjedficut  in  , 
eitutr4€iunuptiarum,&c.&  M0V.74X.4. 
infr.verffedfdfatiiCMtra^itb.&c. 

^   . '  Ncc 
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b^ec  adverfatur^quodlmp.  Jufiinian 
is  matrimoniu  inter  contradus  nort 
imera  verif *  wfraitM  abUgdt.  & fi^qj 
uoniam  inhircelnfiitutionibus  noa 
ncknes  contradus  enumerari»  vel  ex 
>  manifcfteconftacjquodlicetomni^ 
us  in  confcflb  fit^dotis  dationcm  eife 
6ntt^umJ^Mtr4SM.2j.jf.deregul. 
tr.  i tem  ajrrariim  da tionem.  /*  cmtrd^ 
iHs^ij.C.  defideinfiYumsnt.  &  donatio^ 
lem  proptcf  nuptias«  Non^ell.  119.  ho-- 
:um  tamen  contraduum  Imp^rator 
lon  m^mmtnuinfi.f  oH  diSi.tit.  de^ 
^htigatiemb.  ^  v 

ISiiiilquoqueobe{):»quodobiicitur^  3? 
matrimonium  nc^que  rcm  continere,  : 
neqiie  £idum ,  quotumaltemmin  0« 
mni  contradu  &obIigatione  rcquiri- 
xm.  imtJ.ttt. infr.de  ohltg.§.mlt.infr.dc^ 
verior.oHigat.k0bligatio»Ui9$.i.jf.de^bn;^ 

ligat.^aSi.  EtenimcQttjugpsinvicem  . 

(ibi  obligantur^  adcommunicationg 

corporum »  &  oqinium  rerum  atque  . 

officiorum ,  adcpquc  ( ut  loquiturUn* 

deHinm)  juris  omnis^  tum  diviniy tUili 

\mx9JXudJ.i.ffJeritjtttft.^ 


4«  i  Ntii^Ti  AiiTBtf.  T.  In^st. 
hifr.C.de(Hm.expd.hereditdt.  Acfan^ 
l>ainium  rerum  comunicatioper  niir 
ptias]ntetconjugesinflitiiittar;Ver&cii 
hac  cohdidont; ,  iit  tamdiu  maneatj; 
<}uamdiu  utriclue  in  illa  itlanerevide^ 
bitttr.  Voltimate  dutein  mucatl , 
ceat  tinicuit)ue  eorum^non  a  comtnit-' ' 
oiOne  corporum,  (hanc  enimindivi- 
dnam  &  perpetuam  efle  i  tt  ftipt^ 
dis  liquec )  red  a  CQmmuni6nc  rerunl 
difccderc:  ita  ut  quod  cujufqutf  antd 
liuptias  fiierar,  id  cQiqUc  licea  t  fibi  Iia^ 
bcrcjfibique  vindicarei  &  abejusuftt 
)  aiterum prohibere.fQuod &in focr6s , 
tate  rerum  accidit;  quas^  vel  unius  (o^  , 
cij  voluntate,  a  focietate  difcedere  ctr- 
})ientis^  diffolvitur  ^.nf^Het.^Jnfi.di^ 
jfocietatc^.  Utcunque  vero  aliis  teflti*^ 
jporibus  libera  (Itconjugibus  bonoru/ 
qux  cu  jusqtie  ptopri  a  fuehintf  inter  fe( 
comoiunicatio:  tunc  certe  non  eA  li'* 
bera,cum  alterutcrex  hisnonhabcr^ 
nnde  fe  alat.  Hoc  cafa  intcr  eos  cju£> 
xnodi  obligatio  nuptiis  coatrada  in- 
tcUigitur :  ut ,  cui  facultates  fuppe-* 

iHjQC  >  alcen  cgenti  pcasftet  alimenta: 

auod 
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\\xod  nifi  fceerit  i  |Jcr  Magiftratum^ 
po0it  prasdarc, :  iion  diflriaiili 
ter  atquc  cogi  potcft  parcns  prscftarc 
cgcntibus  liberis  :  quia  haee  lUis  na- 
turas  jure  debea(;>  aut  liberi  pdrenti-^ 
bus  gietatis  jurc.  /    quu^  liheris.  s  ff* 

a^tem^  5.  Cod.  de  hitntSi  ijUA  kheru ,  (^c. 
jiite      copiose  JDoneQ.  hb.  12.  Commen^ 

2i.p€rtotum. 

Lubrica  quoque&pcrplexahaccx-;  4<  • 
plicanda  hoc  loci  <)u2ftid  e^ :  (itne  . 
caufamatrimoaiiciviiis»  an  Eccielia* 
ftica?  Atque  civilcm  cue  j &nonEc- 
clefiafticam  ^  haud  contemnendis  ra* 
tiotiibusdocuitGiphan.  inf.d.prdfat.  , 
in  Uh.s.  C  qUemrefert ,^fequi  videtmrtf*,  .  r' 
CoU.  BoccL  s^dijp.u.  th,  ij.  idipjfttmdnte 
eostradtdtt Div.Luth.inlth.  ^^Xi^^H^  ' 
^^i!tftx\.circ.pr    iiottker.  iniir.de  mdtii 
fart  j.cj.n.tf.dr  c  p.i/.i^.tTum  quia  ma*  4  ^  ^ 
trimoniumcft  jurisprivari.  Caulseau- 
tcm  £cclefiafticxipc£iantad  jus  pu*^  ; 
blicum.  t  /.  §.  huiud.  vetjic.puhlicum.jfi 
dtiufiit.  (^tur.  jLlle  vcio  pnvati  )uris  ♦  ^ 

,  macn. 
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inatritnoniutn  9  efilorercitpartim  qX 
his  quatuor  Inftitutionura  libris ,  qui- 
bus  jus tantiiim privatam  exponitur.^.  - 
iilt.verJi€.dic€ndum^M  tuHit.  &  ittrc^ 
&  rameniniifdem  de  matrimoniotra- 
datur:  partim  ex  Panded.  &  Cod  inu 
quibus  dc  matrimonio  eo  expiicacuc 
,loco,quodeiureprivaro.  Tumquia 
matrimooium  nihil  cople^itur,quod 
,vcl  ad  filutem  &fidcm  pertinear^  vel 
ad  difcipliQam  &  adminifttatiotiem^ 
£ccleriafticam^«  Hisenimduobusca- . 
pitibus  totafcrmereligionoftra  Chrr-^ 
ftiana  contineton  Nam  ad  dodrinaM 
ftix  capitaiidei  quodattinct^nullunu 
cftic  de  cojugio  (ive  matrinionio^extra 
omnem  cohrroverfiam  eft^.  Qtiodau- 
tem  attinet  difcipUnam  £cckfi9S;^  ut 
funtpreces,  facramenta,  benedidio* 
xies/&c.  inhisquoquematrimonium 
non  numeraii,  ycriirimum  eft^  utimfr* 
in  refHt.ztione  contrdriorum  demonHra^ 
bitur  lattus.'f  Tu  m  quia  matrimonium 
cii  re^  cLconomica,  &adartemoeco- 
nomicam  pertiner.  At  ea  ,  qua  ad 
yixs  (  ut  ita  dicam )  «conomicum  five 

dome* 
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•    fil»  pATRr  POTESt/  4^ 

domcflicum  pertin<:nt^^  jurcfacro  & 
public&pliiiimuibdiiFcran   adco^ut  . 
Ariftotcles  putct  ^  jura  oeconQmica 
non  pofTe  proprie  dici  jura.  lib.s*  Ethi* 
&dr.€.d.  MatrimQilium autcm  ciTc  pat« 
tetn  princip^m,  &  capur  oeconomias 
perrpicuiim:cft  eiciodtm  AriStiit.  m  lib^ 
»€pmm.  t  Tumctiam»quiamat£imo-  45* 
nium  noo  folu  intcr  Chriilianos,  quo- 
iruni  propria  eft  Ecclcfiai  fed  &  inter 
noti  ClirillianoSiatqucinfidelcSyUtOr 
lim  Pagands,  &  hodie  Tiircas  &  Sara- 
cenos  n  Ve  Jud^os  Vertim  confiftcre  fo- 
"r.tct.  Vide  PduL  Cyprizum  m  tra£i.  de  con^ 
iBubidraur,parij.de/ponfahbxj3.§.77.9ti 
M.  6.  ^1^  feqq.  ^  Gothofred.^d  L  ne  quis 
ChriBianam.  6.  C.de  ludais.  Atqui  ea^^ 
quai  (iirit  juris  facri  aiit  Eccietiaftici»^ 
.  noncommunicantut»  niii  cum  Chri* 
ftianis  :  fiquidcm  alioscbrum  partici^ 
()es  dbn  cfle^  liquidd  conftat. 

Tum  dcniquc  quia  matrimoniunu  ' 
tama  Graecis^quamLatinisScriptori- 

bas>  tam  proianiSi  qu^fiti  Chriftianis^ 
nunquam  fuiftc  numcratum  inter  rcs 
Eccleliafticas^  fcd  civiles,  argum.  funt 

D  libri. 


.  fO    §.  NUPT.  A  UT  EM.  I.  IWST.  ' 

libri  Cicer.de  lcgib,  quorum  in  fecttti- 
dodifleriturdejurefacro:  in  tcrtiodc 
jure  publico:  &ranTen  in  hisnuilafit 
matrimoniimentio.  Idem  vidcrelieei; 
apud  V\2itonJn  ltbh.de  Repubi     de  le^ 
gib.S^  i(?Lriftotelem  Ub.s-Poltnc.  Sic  &  in 
libris  receptarum  fentenriarum  Julii 
Pauli  de  matrimonio  agitur  Ub.  2.  t.i^^ 
cum  ramen  iis  libris  duntaxat  juspri- 
vatum  cxplicetur.    Itemque  in  libro 
regularum  Ulpiani  tradatur  de  >urc 
privatoi&tamen  in  illo  tres  extat  tituli 
.  .ad/matrimoniri  perrinentes.  Adeun- 
; .dcm  modum  vidcre  t^in  C.  Theod.  q\x/^ 
rus licet  fcdccim  frnt libri,  &  in  ultimo 
Jus  facrumfiveEctrefiafticum  propo- 
ijiaturj  tamcn  de  matrimoniafeunu- 
wptiis  agiturZ/i'. 3.  Ex  quib.  certeomni* 
.^Sbusintclligcrepromptucft.-matrimo- 
nium  clTc  rem  &  jc,au(am  plane  politica 
/ivccivilem,non  vcroEccIcfiafticanx.. 
;<)uanquam  minimencgcturjure  Ve- 
teri  Rora.  adhibitafuiflc  qusedam  fo* 
lenniafacra  five  ritus,  ut  aqua:  &  ignis: 
&  quoad  ritus  iftos  poflc  matrimoiii- 
um  dicihabcrealiquid  comunc  cum^ 

jurc 


Digittzed-by  Google 
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jlirc  ficro.  Lftin.  ^A.ubi  Gothofr.ff.di  dor 

Jlit.tM.V/icmit^  a,  Vacma  iib.  /« deciara* 
tionx.i8.n.7.^S.^  de  iisritth  fufiHsBftp  • 

-  fonjrtltbMjponf&nnpt.  f  Queadmo^  ^  tf. 

^  dum  &  hodie  moriba$  noftris  »  pro^» 
pter  dcdu£kioneni  ad  Ecclefiam  ^  hu- 
Jufque  benedid:i6neth  neceflariani  {de 
fua fkpr.  )  iiy e. pQtius  pcecatio<* 
nem  ac  tcflatioacm  publicam  ^  matri« 
inoniiim  dici  poteft  efle  jurisfacri:  mi 
nierbofiustxplicabitHtinfr.  n.^6.  Sediii:- 
h^c  jure  noftrp  ad  ciTcntiam  matrimo*. 
Aii  necefiari^  non  eile»  perfpicutUB  eft^ 
txLfidoWationum.zz.C.denuptiu. 

.Hiiicfcntcntisenonobloquiturj^r^.  i^f 
4tUegata  Luff.de  rit.  nupt.  ubi  m^trimo-* 
nium  definiturdivini  &  humani  juris 
comniunicario. .  Nam  his  verbis  nibil 
aliuddeclarar4irtqu4m  confortium6c 
ibcicta$omnis  vita?,omniumq>reruni 
&fortunarum.Sicenifn  elcganterVc- 
teres  Komani ,  quod  nos  dicimus  o* 
mnc^  illi  intcrdum^  dicebant  divi^ 
Qum  5c  buai^QUin ,  mtf^  in  defiaitiih. 
neiurisfmiinti^t  f,tit.i.  S«(l  &illorunu 

D   2  vci- 
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p    §.  NUPT.  AUTBM.  I.  InS  T. 

verborum  cxplicatio  commode  pcti 
potctitex d.Ladver/i^.  C.  decrtm.  ex-^ 
fiLheredtt.  ubi  Gordianus  Imperator/ 
•  divinum  &  humanum  jus,vocat  divu 
nam  &  humanam  dbmuui^.  Unde 
apparct,  quod  divinum  jus  fit  divina 
domus.  Diviniautem  juris  veldivin» 
domus  appellatione  facra  privata  in- 

48  telliguntur.  Siquidemduplicia  o- 
lim  apud  Romanos  erant  facra:  publi- 
ca  &privata./.y4rm/^'^i.  g.^.i.ff.ad  LluL 
feculat.  llla  diccbantur,  quse  in  hoc 
confecrata  eranr,  ut  publice  ab  omni- 
bus  colercntur:  ha^c  vero  erant  facra 
domeftica.  Sexttfs  Fesiu4  lib.  14.  &  17. 
Cic.lth.z.de  leg.  Plinitisin^paneg.ad  Tra^ 
ian.Valer.Maxim.lib.2.c.i.  Atque  ho- 
rumprivatorum  facrorurauxorfiebat 
confors  fivcparticeps^proindcq,  ma- 
trimonium  diciturcfledivinijuris  c6- 

49  municatio.  t  Scdhodiefacraprivata» 
&  facella  in  privatis  ^dibus ,  ajuftinia- 
no  fun t  prohibita,  Nov.sS.& isixap.  S. 

%o  ^  Cajterumhumanum  jusefthumana 
domus:&matrimonium  eft  commu- 
nicatio  humani  juris  feuhumansdo- 

mus> 


Di  Patr.  Potest,  • 
91US,  hoc  eft,uxor  domicUium&fii- 

.  fumfbimaritifequituir^  &omDemcli- 
gnicatemabeoaccipit;  camquc  tam- 
diu,etiaraviduarctinct,  qnamdiuad 

,  ^cundasnuptias  non  ttanfiverit.  /.  «^, 
^miS.32,ff,adMunicipal.  l.  mulieres.  r^.  C,  ^ 

'  iledignit4tib,  l.fee>mitht.8.f.defend$erib, 
Borch»itanprincJit4>roximefeq,  VideAr 
tur  queque  Alberic.  GentiUih.  2.  denuft, 
e,  ti.  & feqq.  Et  eddereflurd  in  %.iMtfi. 
hectitMuj^ 

;  Similiternihilobfiftit,  quodChci- 

'&ix$.M4ttks.v.3Z'&e.ifi.v,4'(t*P»/fqH'  ' 
&Paulus  /.  Corinth.S.(i.&7<^^'Cor.2. 

itcmqucPctmspri&riEpiil.e.i  dcma^ 
-  trimomo  nonnuUa  conftiit^^ut:  cuoLa 

taraen  rebus  civilib.  fc  admifcere  no-  ; 
iucrih*.  Etcnim  ehciftus  loco  cit;4tQ  ' 
dcmattimoBio  mcminit,utJudaos  & 
Phari/aeosconvincereterroris:cosfci- 
licet  inomnibus  ferecapitibusyiola^, 
Ce  iegem  Mofis.  Na  m  fcribu.ntur  Ph^^; 
rifei  Chriftum  adiifie  ,  ut  quaftiot^ 
quadamrtentarent  eum,qu!»ftii9ne  vi,?t 
delicet  maftimoniali  de  divortio,  quaSiJ 
tpta  ad  fttucndas  eiinfidiasa{)|pfita  & 


f4   ^.NuPT.  AuTiM.  L  In  st» 

compofira  fuerat.  Chriftus  itaqiie  jfe 
Pharifasis  infidiose  tentariis  &  interrol 
gatus  de  jure  matriinoniali  refponderr 
illorumq;  deteftandos  abufus  damnat  . 
.&  rcjicit.  Paulus  yero  &  Petrus  dc  con*  . 
jugio  propterea  difputant:  quod  tufru 
tc mporis  d ubitatio  cxorta  fui ffc t ;  arUf 
llceret  Chriftiano  uxorem  habere  pa« 
gananij  vei  anreligio  matcimooiunu 
nonimpcdiretautdiffolveret?  Dchac 
inqqam  >  quasftione  Apoftoh^  fidcUb; 
rogati  fuam  cxplicuerunt  fententiam# 
C^emadmodum  &  interdum  dealiis 
quoque  rebus  coriftiltus  Chriftus  xc^ 
fpondit :  ut  de  ccnfu  fivctributoCac- 
lari  perfolvendo,  i»/4i//i6.^-?.t/./7/ 

Praetcrea  minime  noftras  aflertioni 
recIamatPauius  ApoftolusW£/i&.^./. 
"tf.^i.  ubi  matrirnonium  SacfamehnV 
NoviTeftamentiadnumerare  videtuh  ^ 
Agit  cnim  ibi,  lion  de  conj  ugio  mariti 
6c  uxoris:  fcd  de  Coti)  aDdtone  C  htiftl 
(5c  £cdcnae,eam4ueconjundioQenu 
ibcietaci  conjugum  comparat:  &  de 
hac  Chrifti  atqj  fidelium  conjundio-'  , 
MQ  ^it :  eam  c0e  t][iagQuai  SacraaicQ- 

, :-  -" "  ■•    ■       ,  tum 
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tutn^fivcRiyfterium.  Sicnamqucipfcj 

Efflefid.  Qiioinlocoimprimisobfcr- 
vatu  digniiTimum  cft^  quam  fainHimo 
f undamjcnto  eorum  nitatur  opinio^ 
qui  cx  hoc  Apoftpli  dido  cvincere 
conantur»  conjugium  clFe  NoviTcfta* 
mcnti  Sacramcntum«    Nam  funda- 
mcnci  vic^  praEfupponitur  verHo  pra-* 
va;  in  qua  vocabtUum  f^v^fi^i^i  (  quod 
InGrscocxprcftiimcft.)  pcr  voculaia 
Sa<:kam£NTi  ab  aotiquo  Inter'- 
prete  (atisincommodc  redditum  cft» 
D.D.Hunnmin  CQmmenur.fuf€r  hunc 
textum  Ephefc.  S  fag.  mihi  4.10.  Et  mi- 
xanda  cft  inconftantia  &  impudcntia 
Canoniftarum^Pontificiprum^quod^ 
matiiaaniium  intcr  caufas  Ecclcfia* 
fticas»  imo  inter  Sacramcnta  &  My  fte« 
ria  referr&  non  dubitant :  ciim  alias 
sniristdmddisexagitent»  &  hucillud 
Paulidctorqueant.^^i»4^^^»a/.iL  Qui 
in  carnc  funt^  D  £  o  placere  non  pof* 
/unt^ideft,  quiinconjugiofuntt  £> 
placere  non  poifunt.  Qiiomodp  ergp 
conjugiuniSacraLmcntum  cftj»  il  P£o 


^6    §.  NuPt.  AutbmI.  Inst- 
placere  non  pQteft  ^  Cur  ab  hoc  Sat . 
^ranientQ  ar9<:ntur  Sac«r4otes  mifli^ 
ii^if  Pftupendamabrurdorunifafra'* 
ginem!  Et  faA^  conjugium  proprij^ 
Doii  eflfe  3acrametumt  hoc  eft>non  e^ 
ie  Sacramentiim inftitutionepeculia' 
ri^fed  foliiaihatqraUimagineindubi'»  - 
tatua^  c(t  £ft  enin)  conjiigium  dul» 
ci(nma  qusedani  imago  nuptiarura^ 
Chriftii^ejusfpoafis  Ecclefias»  ratiot 
ne  &  modo  prorfus  myftico.  D.p.  che- 
nmtu  in  Bxsmine  Concilii  Tridintini^ 
p^art^M^  m4tr(mtff^4Pt  /.  pag,  miht  zs^^ 
Nam  qrcQnjugescopuIaadirrpidcaar- ' 
iiter^fida  6^  amotecon  j  ugali,^  corpo» 
xalicermiKtioiierexuam;  ita  Cbciftus 
&  EccleO^  (piri(ualitec  quiciem  ^fi.de 
^charitate,  corporalitec  veF6rnatuc4t 

^QofQcmitacocopulantiUt  l&xquofa-> 
^un^  «i^,  quod  Ecclenadicatuc  caco  , 
4ecacn«  CMfti?  &084eoifibusejus;; 

fyb  titM  quintd  parte  definitionis  contH'  . 
giijinfiit.  Se4^matcimohiumvereaQ 
pcoprie  Sacvamcatum|ipncflre,Cqua-' 
iia  funt  3a|>tirmi|S  &  copna  Dominij 

=  '  •  ■  .  cvi» 
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^vidjens  ruadet  ratio.  f  Quia  Sacra*  $x, 
menti  d  uo  funt  fabftantialia:  Eiemen-' 
t  um  reures  exrerna ,  4  D  b  o  ordinata$! 
Sc  vecbum,  idque  duple^ :  Tum  ver.  > 
bum  manclati,  cnoiexternoelemens  : 
to.coniun^m ;  tum  verbum  promil^  .  ^ 
(lonis  gratise^^cemiinonispecgatoru.  y/- 
Hinc  ilUid  Auguftini :  Aceed^t  verkum 

qui  matrimonium  tam  externo  feu  vir<r 
fibili  ekmento  Caliud  quippecfTe  Sa*  .5  , 
gram enti cj^tern um  ele  ii en tu m , a  1  i ud  • , 
cefcmonias  &  rirus  al  hominibusin<i:^  > 
^tutos ,  iuce .  merid:au4  cQl  clarius > 

qu^m  pcQmifnonegratia^  jultiiicantis 
cactitf  Sed^efficaxpecdliaciterordi-  ^ 
natumorganQn,qao  Ds.us  cqeleftia.  ^ 
fua  dona  nobis  dilpenfaret ,  non  efF.  ,/ 
iMn.e.iiVa^.&e.3*  v.  t,  luttiitsD*  HM'/-.^ 

fenrefferunUe,7beologi(.lib.3.ft4t.s.  Re»/ 
Jiaur.  loc.j.  de  Sacr^ment.fol.s  7/.  edit.  J, 

Neciianq  aiTertion^dcbilicat,  iiqui(^%t 
piam  contendat  obftinatius  ;  conju-,'^ 
gium  habere  promiifionem  juftiiica' 
tioais  ve  iaiutis  «tecnflKeoquod  mi^  ; 
Jii^  per  fiiiqcumgenerationem  raiyari  . ' 


-  |8   J.  N  vtp  T.  A  u  T  E  M.  L  Ivri  f.  : 

dic^tur.  /•  Tim.z.v.is.  PauL  uaqs ibi  oifl^ 
ritum  faiatis  partui  libcroru  vel  matri« 
.   uionio  heutiqua  ccibuic :  fed  fimpljcir 
ter  doccty  eas  cdjuges  falvari  io  matri«^ 
^  i[nonio,qu2epietate»fidem»charitateni 
&  pudicitiaretinent*  Oirerte.n.addif: . 
£i  permanfirint  m^de^^c^  Acceitefi 
coniugiufalutem^onferretromiieso- 
•  mniaoconjuges^ctiai^&deles/alvare*» 
tur.  Hocautcm  valdcabfonuelTc^ne- 
^  mo  non  intelligir.  Jld  relufua^  qi§s  Ad^ 
'  ^frfarii obie&are^filent^  ejrudite  accu-- 
,   rate  rejpondet.  M.  Lueas  Ofiand.  tn  Enchi 
iorUf^erfAiiguH^  Confe/.  ThMUg.€um  v 
^outifeiis intercedentiumiC.  14.de  matr. 

\    /^*?-  ^7-^-  ^  fi^^  ^'^^  Erafinus  Sarcerius 
im  locis  commuuik  Gertuduicff^  artk^z. 

deconiugio.fag.iJs.^  feq. 
Etfi  vero  ex  liadcntus  addudlis,matri* 

i 

-  moniu  efle  caufaiiicivil&maaife^;!^ , 
iiium  evadat :  nihilominus  tame  Pon» 
tif.  Rom.  &h6riun  afieclasargunaetids 
iftis  frivolis,paul6  ante  enetvatis»ac  di- 

f4  ludsefFcccrut:"f  utcaufamatrimonii, 
tanquam  Ecclefiaftica,Magiftratai  po- 
licico  fivc  fcculari  |>iorfusad6pu>^  ad 
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Epiifcopos,  eoriim^ae  fodicium  & ' ; 

dam.^.dthdreiicu.c.vemfnsdd  AfoftoU^  ^ 
,€amJ3  &t^cummJf  oJhlua.^i^^^^ 
Jalibx.porro.jJedivortiis.c.accedentib^  p 
/sJeexce/ikpraiafi^^cdn.pmM^^ 
q.a.can.Eupwmiitm.adfi2.^.S.{jr^.mafm  ^ 
j.  ubi  Panormitaift  .de  brd.  cognitioit.  ^ 

^arrttv,deJponfal.part.£c.j.^^mHc.nH^0  , 
&cJ.§.i2Ma:i^dematrimon.cap.dcna^^^^^^^ 

-  turalib.matrimonii.nu.iS.  Pari  ratione  t^- 
Canqnifta^  alias  qabque  caalas  fece« • 
luat  Ecclenafliicas^fuiqueludicii»  ve« 
luticaufam  ufurarQjdequibusita  fcri-  , 
bic.Catelus^Molineiu»i^iM<?.ir^wm^  ^ 

nonHt»dtxerurit ,  uluras  clTe  crimcn^^  >^ 
.  mereEcclcfiailitui^^&defe^ 
clefiasduntaxatjitautfccularisnequc-^  :  .  . 
^at  cogrioicer^,  nifi  ubifola  fa^iq^ 
fUo  vertitur :  merum  ludibrium  eft,  it^  >^ 
adulationeni  Pontificum&dcprc(GQ-^J* 
^  hemiecutarispoteftariSy  tftiampra^^  " 
,  jura  Canonica^  luperftitiose  invcn4^|^. 
tu,&iC.S€deadereuberius^exquiJitiui  • 

^dijftritHuh^tphMPf^^  ^ 

.  •/*     ;.:  ■•..  ... 

%  *  .  •  ■■  #    .  ^     •        "  .  •        '         '  . 

.  -  •  ■.  '  -:•       ■  \ 
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fS  .    Interim  ,9go  (nt  iogeaue  £iteor^ 
quod  rcntio^litecn  illis.tionmpyebo»^ 
quiiiaufas  ii|j^aqiOi|iales  nonqnidS» 
moreHarpyiaruaifeu  Qanoniftarupi^ 
ad  fdrum  fuum  inipudenter  rapiunti 
nihilominlis  taoieneafdem  rebus  £c->; 
cIcilailici&adnuQierant :  non  quidcoi^ 
prim6 ,  proprie  &  dircde ,  fcd  tmfji.imt 
&  indirede$quatenus  O  e  u  s.cxpijerse/ 
in  hoc  contradu  dicitur  intei;venirc^^ 
^  &ip(eper  Miniftrum  Ecciedas  conju- 
r   gfii  copularie.    Unde  etianv  hic  moj^ 
eft  vettfftiflimus  j  &planc  diyinus  atqfet'- 
^   Ecclefiafticus,  quo  novi  conjq^s  p^ 

^  biicei^£ccleila«(kcecdotaU4l#^c 
nedi£lionc  inaugurantur:  &  adeo  foj^ 

^   le^nis^atque  neceflarius  hodie; utmi^ . 

'  .  trimonium  Hne  hac.  cercuKMiiarinit^ 

vix  juftum  &lcgitimum  fit  pronunci4|^ 

andum :  de  fUff4mdi£ii$mfuf(jit^^ 

Quid  ergo  mirum»  (i  a  quibuj[i|^tC^ 

^  teroquin  nonlncommpde  hoc  dejne^ 

/  gocio  fentieatibus^  talisia^K^ 

Ecclcfia,  coram  Ecclefiae  facie,  pcr  E<^. 

•t^slefiaftcn /rif  u  £cclcfiaftico  peragi t u|^ 


D  I  P  A  T  R.  P  O  T  E  S  T.    ,  gt 

fic  djdas}fuofeiifarcferatar?  Accc* 
dit  &  buc»qu6d  tana  in     qa9  adipsft 
conjugii  vineulum  attinent,  quatnjn^ 
iUis>qa«adconjugumofiici^&tec5«  ^ 
ciliationem,  aut  di vortia  fpe^anc ,  ex  , 
uno  P  E  i  Verbo,  cujus  primaria  eft  jin 
hoc  cdntiradu  audotitas ,  plcrasquct  ■ 
dccidends  funt  controverdas.  Vecbi 
autemdiviniinterpretatioindubitata 
ad  Minifteriam  £cple0ftfticum  perti^ 

net.  yeriimhieCt  &  tali4pluradUuu:4^.  : 
fentientihtu  defendendarelinquo  :e  tjuo*-  \ 
rttmnumer» ,  prMer  aU»s  ^Mf^rt^mus* 
eH  D.  D.  Martinus  chemnifitti  in  Exami* 
neConciUi  TridenHm,  pdrt.2.demam^ 
'  menie.can.jj.  f^TheoABez^in tr4&*dti  \ 
\refud.  dr divortiis.  Cum itaque  cx  vxo4/  v  * 

^elibatis  appdtca  t  s  kanc  ntatriiiio^^^  ^ 
xiialem  contra^pm  fuo^^e^e&uqti^^^ 
mixtum  cfle  ((^atenus  cnim  ad  fb-r 
detatcm  humahaffiipedat^cmli$c%>  { 
ut    celiqua  bofninum  inter  ie  com4;^ 
mercia :  quatenus  vero  D  e  u  s  expret > 
tk  dicituriatcrvenii:c»  &  conjuges  co^C 
'  pularej  quatenus  item  cafus  CQnfcien*'  ^ 
If^ajplcrm  divinus  efl:,  &  v 

.    ■        •  • ■/»  ■ 

■  •  ■■  ■  ►  -  .  '  .    •  .    ■  ■ 

'  '•     •  ,  «■,,;- 

■      .  ■         ;  .  »1 
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f>{>tiinoiane  confilio  in  Rebuspubli» 
ciSipricIare  conftitutis,receptum  fan- 
Citomq;  at bitrdt i  debere  Confiftoria, 
V  in  quibus  de  caufis  matrioionialibuS' 
^atuitur,conflare  partim  cx  perfonis 
/  Ecclefiafticis^partiin  poliricis^  Quetti^ 
admodutu  &;  in  hoc  inclyto  Du^rata 
'Wiirtembergicolaiidabiliterprudea- 
tcrque  tautum  eft:  ut  caUfis  matrimdf^ 
Hialibus  dijudicandis  ac  decidcndis' 
^ ^  duo  Theologi,  duo  item Jurcconfiilti^ 
,  ^  infiiper  tres  alii  Confiliani  poli.tici 
adhibeantur.  Quanquam.pro  re  natay 
\  ^  in  grayiori&us  deliberafionibus  im« 
fiseium  ifttiJn  augeri  pofie  >  non  ac^ 
gctur,  ' 

-  '  §.  JusaQti:m(^oTeftatis/i/  ^ 

;  ^AHtemp^teUatisyqHodinUheroshabemHi^ 
fn^ojniimeHeiviHmRomamirHm^  \NHUiemm^ 
abifHnthomines  ,  qni  talem  in  hier^^s  habearyp^ 
j^eSi0$emi^Halendnosh  .   v  / 

S.  U  M  .M  A,R  I  A.  -  ' 


I    >^  Rjgopatriacpotcftatis.         *  , 
a-  \j  Liberi  natuiac  iege  f arentumjtnpetio  funcrabM 

jefti.  *  '     •  ' 

% '  Bitfeceiitiatnterpatriaixi  &  dominicftiDpouftattiii^ 
4  ,^ttAU»h©4icpauiajeotclia«»  - 

.   c  -  • 
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-    '  '  '  '      .  *  • 

5  ILei^inties claridsiioii cogno&mt»,  qijiamfiab 
'  /,  ,^adcnionilreiicur. 

6  Peiet|iis  vitx  &  necis  oUm  in  liberds  habnir. 
%  PatiiapotcftatinpietateconriiUice^ebet, 

f  Patri  &  propinqais  ienioiibaipoteftas  cofcigendt  li» 
.         ,  besosreli^^a.        ,         *  . .  - 
^  Pater poteft  filium  tBobedientean  cezceu  U  jndiei  pi»* 

aiendnm  o£fcrrc. 
|0  lonathai  ibitemil^  Pattia  SaliUa.ad  oioiieiii  cottde- 

mnafos. 

II  Pnv^twicascetembabeieoemii^liceiiyfiU^ 
pitis. 

tt  FtliononpermittitttradFCrfuspatfemredcfcndeKe* 

II  Oifcniioubilicita:  ibidcfenho  prohibita. 

14  Frbpterettrcroam  paupcrutcm  pateilibexoii  veodcfo 

poteft:  cius^ueratio^  ^ 
15.  Famesmirerrimummortisgcnus. 

16  Dira  parentum  famcs  etiamliberot  tandem  opprimit* 

17  Venditio  liberorum  juri  divino  vidctur  conrentinca. 

15  Matrijus  vcndcndiliberosnoncompctit: &qttaxc. 

19  Kigrum  juxta  rubrum  accipiendura.  J  . 

20  Filiusfamilias  quicquid  acquini,  patri  acquirir. 

»1  Intcr  bona  caiUcniia»  profc^tia  «  ic  advcuUtiadiibOi< 
guendum. 

Zt  Filiofamilias  patrem  in  jusyocaic« cciampccita  vcnia^' 

*      regulariternon  licitum. 
2|  Cur  filius  emancipasus iiuc  Vcniapatiem  in  jus vdcart 

nequcat. 

24  Pccurio  auc  Conrul  alicujus  civitatis  torqucri  non 

potcft.  - 

25  Filiu^  Um.lineconfenfupatriscontia  aliuminjudicitf 

leuiibrit-r  ftarencqmt.  ^ 
2^  l^cquc  cx  iTiutuo.nequecx  voto  filiusfam.abfquc cbn» 

fciifu  patrisobligatur.,  '  .        .  '  ^ 

li  Sine  con fenfu  patiris flliusE uxorem  duceie ilbndebcti; 

28  Siius  hcrcsinvitonon  sgnalcitttl.  *         .  . 

29  f  iIiu&fam*moniscaufado«iaic  noopotcftj  abi^scoii* 

fcnfup^tJls.  , 

30  Curpcrmittentepatie»  fillus&miIiasmoitiacauiadp« 

nare  i  ccdaii  autcm  eb  etiam  .conientseiite  nene: 

valcat»      .  -  ; 

ti  Patcr  fHiotApubciiteftamencptatoiemdatCj  ciq$pa«^ 
^  piliaiiccxA&bfiitaeiepoidlv 

« 
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9»  Nttin  puptllttl  in  AbiHtutione  liiio  veilefitui  tcibi*  . 
iii«nta*  , 

1}  Coilldlli^eliftAttttpazit^ainenri.  '      '  - 

14  Aa0c^ttat€iiiiiimterln|ur^ffi  iilioian^aaillftttid^ 
eoinvito  zemitrereqneat. 

4$  Aftio  injoziarum  antemem  cOnteftatain  in  boniaefliS 

noninleliigitozi  . 

'  ■  ■ 

Rigo  patriaspoteftatis  liocloca 
adfertun  £taitjuftinianusieaiii 
  cfTe  ex  jurecivili.  Idem  indicat 

tjmperator.iSJnJiri.ff.deftatuhom.dr  /. 
^-^jf^^     quifui  vel  alien.  iur.funu^ 
,  Ideni  quoc}ue  indc  confirm atur,  q uod, 
introdudafitlege  VLQ^A;tefte  Papiuid^ 
j$0iuUbftngMadultMquoinftagmfiUt4 
^eterum  ICtorum.  &  ex  ei  us  efFedlib usj 
I     lic quia noii  cadat in  peregririos^  Sic  e- 
^  nim  inquit  Ulpianus//? frag.  iit.  lo.  §.ft 
patri^drc.  Neque  percgiinusCivcm-if 
^  ILomanum,neqiCivisRomanusperci: 
:  grinuminpoteftatehabercpotcft*  id- 
Iv^^ipfiitn  denique  Dionyftus  Halicdrfidfs.^ 
>  4 ,4^^  2.  &  Fiiilo  Juda^u$  in  Jpa/ogfa  ad 
■/^  Imp.  Caium,  planiflime  demonftrat,rf|^ 
V    firehte  hie  Huberto  Ciphanio.  Ncc  md- 
|v  yet,qu6d  Ariftoteles  lib.  i.  Polit.c.S.  &, 
lib.S.Eth.c.i.xxz^it :  i^Naturac  Icge  ac 
^^terasl<^pto  liberos  parentjim  imperio^ 

I 

-  •       ^  ■  » 

•  *  _  •  - 
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iitbK^os  cfie.  Uwk  id  r  quod  hic  dici- 
tur«non  depaterno  impcrio,  q.uod  na- 
turat  lege ,  atque  ordinc  gentes  onineai 
ufurpantj  fed  de  vi  Sc  poteftate,  quana 
civesR.omani  fibi  propriam  ac  pecu- 
liarem  ioftitueruntyintcUigcndum  eft.  . 
£cfane  juspatrispotcftatis  in  gcncr^    '  - 
connderatum,  commune  eftcivibus 
^Homaniscumaiiispopuiis:  ci!im  nul- 
lus  fcre  fit  populu^qui  g^iam  pote- 
fiatem  in  iiberois  nbn  cOtfiliiae':  fcd  '^^'^ 
faancpoteftatemgradibusdififerrecec-  " 
tumcfi:.  Una  namque^cnsinajorem 
petmittit^otcftatem,  qu4m  alia:  iSc 

potcllas  pattiajyiif e  ^sj^^ftiificci^  ^ 
rcfpedu  pattigpoteftatisaliarumgcn-  .# 
tium.vdmaioreftf^ve^fiiinor.  Ouade 


tem,quacivcsRomaniutuntur»  ipfis  ^ 
ibliscompctcfc;»  necaliasgentcseanf  >  >^|^ 
dem  ufurparc.  IJndc  Juftinianus  iiic  /itjr  ' 
{KitciaB pbteftatis  jus  aiijsgentibus^no^iif^' . 
omnino  dcncgat :  ycru]|^!4ic«i|^ua« 
t^xat,  nullos  alios  l^omincs  talcm  po- 
teftatemih  iiberosfuos  iiabete  •  qua- 
lcmcivcs£^omaiuhabeaat;e6  quod      U  :  - 


Digitized  by  Google 


^4       ^JUSAUTEM,  2.1^1  ST. 

jnea  finc  pcrm-ulta  alijs  gcntibus  in- 
.  cognitd>  putafoiennifiatesiiuptiaies, 
legitimationes,  adoptioncs,cmanci- 
pationes ,  Sc  fi iqua^funt  ciufmodi  aiia,  ' 
a  Romanis  1  n veata#  JK^lt.  hi(  au. 

lurispr.  Rom.c.  ly.num.  ^z^  Heigius 
PineLadRuhr.  CM  bommdter.  p.2. 
nu.^^f^feq.  ForcAt.  Necyomant.  Didog. 
iS^^u.  3.  Afcan.  Clemtntin.in  tra3.de 
fatr.pot^  cap.  s.numA.  viipluresaHegat;, 
Eadem  de  rediverfmodefentiuntfran^ 
iiji:  Connan.lib.  zXommentar.  lur.Ci^u^ 
cap.J3.nu.2.  loan.  Badin.  l$L  i.  deRepub* 
cap .  CaroL  Sigon.  Ith.j.de  antu^.  lure^ 
.  CiviumRom.c.jo:Va€omu$aFacmarl^^ 

i.declaratX&  l^.^.declatat.so.  num^ 
,  Menoch.  remed.JS*rccuper,poJpJfnu.2p q^. 
Pruckman.  w  trail.  de  Regalik  §.folHt^ 
fotefias.  c.  j.nu.  ss.Mheric.  GenttL lih. 
Dtjpmation.  de  nuptxap  j.  lacoh.Schegk. 
in  deUhat.  iur.  Dijputat.  zjhefif.^feqq^ 
M^xand.  ab  Alexand.  Ith.  6.  dierumge^ 
maLc.Jo.Puilielm.  Vorjl.hic  difput.j.thef. 

:  J3*&Oomtmc.AYumaua€K^nit4tAufim. 

2ahefj. 

3  .  Diifejentiam  porro  intcr  patriamu 
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herilem  potcftatem  Hotomanus 
faic  exVdlem  Maximo  Ub.  s*  cafX& Li^ 
w$  lib.^Mys^  frobatU  Authonhm  hanc  ^ 
notait :  quod  fervi  ^  dominis  quovis 
tempore  iaterficipoterant ;  iiberiao-^ 
tem  a  patrib  us  non  nlfi  causa^auc  cum 
propinquocumconfiiio^autpcrfe  cb«" 
gnita./,//f fuis.ij.infin.ffM  kber.  ^  pofih. 
l.  ult.  C.  h.t.  l.zffMd  1.  Corn.  de  ficar.  Pa- 

tres  fiquidem  fine  jufta  caufa  liberos 
occiderc  non  potuiiTc »  haudobicure 
quoqucconfhtt  exLpatri.2o.{^ali^uof 
pqqff^d  l.  luL  de  adulter.  Vult.b.  nu.  lu 

Enimvero  fi  mores  noft^os  fpcde- 
mus :  jnuUaampUuspatria  potcftasci* 
viUs»qua  dclixcagitur»  efic  vidctunfed 
naturalis  fol  ummodo  obfer  vatia ,  pic- 
tas  &  revercntia ,  non  patritanti^m^^ 
fedmatrictiaradebita.  /.  z.ff.deiufiit^ 
^  ittr.L  qui^.  /.  pareutes.  if.ff.  deim 
iMvocand.Lfuriofa.  4.ff.  de  curatoribJ 
furiofo ,  &ali^Sr  (^c.  (jrnotathoc  loco  Z>. 
Gifhaniu^. 

Quanquam  autem  cx  hadcnus 
dcclaratis  aliqaatcnus  iiitclligi 
^oiiiti  quomodo&  qualitclcuiRi  por 
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teftate^quaspatriadicitur»  (it  compa<' ' 
ratom :  quia  tameh  alias  ration& 
j^ftrifCum  t  resomnes^^tumveromaxi-^ 
me  patria  potcdaSyClarius  non  cogno- 
icuntur » quamfiab  eiFedu»hoceft»i 
pbfteriori  nobis  innotefcant  &  dcmo- 
firenturdatiuspaulo  ihdicandum  erlt, 
quodnam  juspatribus  iniiberos^fuas^ 
quos  pptefl:ati  fubicdos  tiabent  >  con» 
^  ccfdatur:  prister  alias ,  hanc  quoq;  prae^ 
cipue  ob  caufam  $  quodea^  quas  de  ^ 
plerifque  hujus  pote"^    s  efFedibus 
iftita&obfervatuneceilaria  (iintVpe^ 
culiaribus  titulisnon  traduntur :  fed 
paffimhincinde  difperfareliquis  juris 
tra4i:ationibus  commifcentur :  cuol» 
tamen  vix  commodius  inalio,  qu^m 
hoc  i  p(b  Ioco»(teu  nativd  &  pro^rilii  fu^ 
lcdc  annotau>&  qu«  Cpsiitiak  de  hoc  ' 
^  materixgcnerc  dilfufa funt  ^  in ununi 
quan&icicttluWcdUigiqueaht.  ' 

Primus  itaque  patrias  potcftatisef-, 
fcdusefi: :  quod  olimpatcr)Us  vits& 
.  necis in  liberos  habuit, caus^ cognitl. 
fr^alleg.  l.  in  fuis.  ii.w  fia.jf.  de  liber.  ^ 
fojih,  4'  «f^f»  C.  hjt,  defm.fou  d,  l.  z.ff, 
'•^ '■'  i  4idi, 

•  •  » 
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4 JlComJe Sicar.f  CxtQiumcumpa^  7 
tria  poteftas  in  pietate  ,  non  in  atroci-  • 
tate  confiftere  debeat,  L  divuf.  s-ffadL 
PomJe  farricid.  merito  jusiftud,  tan- 
quam  nimis  rigidum  &  acerbum>  ftib- 
latum  cft&abolitum./,^r;?/V.  C^^m^/i- 
dat.  frofinquor.  &  l.unicC.dehiSy  qui 
farentes  veliiberosoccid.^f  Tametfi  Iio-  * 
dic  patri  decens  &  honefta  quaedanu 
cmcndatio  ac  poteftas  corrigcndi  li-  , 
berps  relida  fit:  ficut  &  propinquis  fe- 
nioribus  jure  paterno  minores  cafti- 
gare  permiflum  eft.  d.  lunic.cJeemen* 
dat.prof  inquord.fi filiu6. 3. C.  hoctit.  Scd 
&t poteft  pater faccre  five  curarcfiiiu  9 
inobcdientem  incarcerari ,  &  judici 
puniendum  offerre,  dcbetqucjudex 
illiimponercpoenam,  quampaterdi- 
xerit.  dififilius.  3.  C.  eod.  Butr.  in  c.  cum 
contingat.  13,  de  foro  compet.  Alex.inl. 
fnorib.2.nu.24^.ff.de  vulg.&pupillfubfiit. 
^  Lanfianc.decif20Q.  Qua  tamen  in  rc 
laudabile  Divi  Pii  nonnegligcndum-» 
eritcxemplum ,  quidcfcrtorem,quia 
patre  fuerat  oblatus ,  in  deteriorem-i 
naaitiam  darijuflitj  nc  vidercturpatcc 

£.3  adfup- 
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ad  fapplidum  filiumobtuline.  /.  miH^ . 
^  tes  agrum.  13.  §  tih.f[^.  de  n  mUiurncmka 
L  materiam  exaciiftml  tra£tat  Hnelw  m 
s.farte  Ruhr.CJe bon.  matern.nu.j2.(^ 
16  feqq,  t  Sicqubqiicjooathas^quiinlici- 
cater  patcrnutn  iniquiffitnum  maa- 
datum  tranlgrelTus  crat,  fententiaPa-* 
tris  Saulis  ad  mortcm  condcmnatus,^ 
.  pop ul o  fui t  li b c ra  t us ,  Rega.  c.  •o/.-^l/. 

11  Licerprxtcrea  ncmoprivatumcar* 
ccrcm  habercficbcattit^»  utcontrari^ 
um  facicnte;5,tanquam  ipfius  maicfta-. 

.  tis  Violarorcs  ultimo  fubjugandi  fint . 
fupplicio.  /.  /.  cMprivat.carcerib.inhi^, 
bend.  fi  tamcn  pater  iilium  in  certo 
conclavipcr  aliquod  tcmpus  inclii- 
iiat ;  in  privati  carccris  pcenam  noa  ia« 
currit :  cum  iftud  ob  corrcdionciiu 
inorum  filii  faciat^  non  ob  cuftodiamy 
tejle Cyno  in  d.L  /.  C  deprivat.  carcerih. 

Bart^L  in  L  exfaifo.19.in f.  jf.de  here^ 
eiib.  infiit.  quos  refert  Scbneide  vvin.  hic . 

12  nu.^-^,  adfinem.  t  Plancfiliononpcr- 
-  mictitut  ad verfus  patrem  ie  defende« 

\te^  ncc  patrcm  eum  vcrbcrantcm  re« 

13  f  crcutcrc.  t  Ubi  caim  ofifcanp  cft  )x\. 
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eiti :  ibi  dcfenfio  cft  prohibiw.  4rg.  Ifi 

,  firvm.  4.  C  de  his^  qui  ddEcclef  confug..  / 
BdYtoL  Dec.  in  l,  ut  vim. 3. ff.de  iuftit. 
&  wr.  Afisn^  Clemnt.  i»  traSi.  de  patK 
fotx.  6.  effectu.  u  num.  15^  Et  ea  de  re  /<• 
tiifsin  §.  hac  aclio.  12.  inf.de  iniur.  n.  isj. 
iS9^&fefl^  &in^.aUadei9^ie^.6.infi.  - 

^  defublMd.nu.6  &feqq. 

Secundus  cfFcdus  cft !  quod  patet^4 
proptcr  mmiam  acquecxtrcmam  cge* 
ftatcm  liberos,  quos  ia  potcftat^  ha- 
bct,  vendece  poteft.  I.2.  cdeffatrih.qHi 

filiosfuosdillrax»  Cu j us  |uris  ratio  noa 
o.bfcura  cft: quemadjmodum  eniminr 
terarma  (Ueat  kgcs  ^itaintieinenda  k 

i  hac  egcftaxQ  %  qua  bcllum  vcntri ,  qui 
auribus  caret,indicitur,ea5  merito  CQ- 

quic(cunt.  Domimc.  Arnmano  Exerci^ 
tat.  luftinian.  z.jhefz.  f  Undctctcr-  !5/ 

*  rimum  &  miferrimum  mortis  genus 
famcjpi  ciTc  ^  Homerus  proaunciavit, 
Odyjfi^.  ^  * 

Sidvlig  uSiu  ^ye^cl S^veiloi  inKoTin  (S^oloToi, 
-    Aiy^Uid'  otuitysv  ^vieiv  i(^7nTf/^QvS^aj^ 

Id  cft:  •     .  f 

•  I>ura  fuide  msfiris  mors  efin^rtalib.  om^is. 

^(^erijffefimc^rcsunamtfcrrimalono^^eFl. 

E  4  £ti(3K; 
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fcribit;  faxnemrerumomaiuaiciades 
£  ve  accrbicates  ruperarc.Et  idepi  lib.T. 
€ap.ii.txzd\t:  oinne  peretiiidi  genusfa^ 
me  ievius  videri.  Ac  Menandet  aits 

Fdmesmsximmdohrh^mmUfmaH. 

i6  Quin  imo  (i  ifthasc  venditio  nonper* 
mittcrctur :  jam  conrcquenterlibcris 
ipiis  per  fummam  egeftatem  perean* 
dumforct :  ciim  non  pofTct  nondira 
parcntum  famcs  ctiam  ipfbs  liberos 

'  tandem  opprimere»  Id  quod  coaj&c- 
matpcrfacctum  apud  Anilopbanem 

^  ia  Achairneexemplum  >  de  quodanu 
Megare^ii^  qui  optionemiiiiabusfla- 
bat :  Vcllcntnc  vendi^an  pbtius  domi 
fameperire.  Veibadashscfiiat: 

,  Ideftad  verbum-i. 

Meg.  PcTHm  i  improbapHcUamifiripatriSf 

Jlfccnditc  ad  cibnm ,  Js  qiiid  invcncritis  ' 
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AHcUtefineiConvertiteadnosventrenu» 
VtnmvenMm^iimltiftitneJiriremtlc»- 

Vxx&l.  Fen4itventU.      v  • 

■      •  •         •  .  •  , 

.  EiuTdem  venditionis  excmplum  pro-^ 
ponit  Ovidius  Itb.S.Metamorfh.circfin, 

•  ubiEcificiithon,  cum  prsfamepantias 
atcenuafiTci:  opes ,  tahdem  &  £[lianL»  . 
vendidit. 

•^—^Tandem^mijfoinvifieraeenpt,  .. 
'  TiliarefiabatSnimi&odignafarente:        )  ' 
HancqMoquevenditinofs,  ,  ■ 

Nequeilluda  jure  divino  alienumvi- 17 
detur :  quldoquidem  N^Hmi*e.SJV.»^ 
vpopultis&me  oppjrciTus  in  hasc  vejrba 
prorupit:  fil^mfiritiirflknofiramut' 
ufunt  nimis :  accipi4mm  pro  fretio 
itMmJhtmintHm,&e6medamus,&'uiyd' 
mus.,  Idque  etiam  aliquando  fadita- 
tum  tempore  Maximiai  Iniperatons  r 
teftatur  Bufebius  Casfarienns » libr,  9- 
HifiorisEcclefiaJiicdcap.S.YemmYikTiC  r 

rem<liffiise  &  accucate  (ut  feceomnia) 
pecfequituc  TiraqucUus  /r«^4A 
utroque  retra£i.  §.  26,  CL  i.  num.  17.  cum 

:\  Cwwamtoatti  proptci  famis  iic- xfi 


7*    §.  Jus  AuTBM^  2.1vsr« 

ceiTitatcnjjushoc  diftrahendi  libcros 
non  cpmpetcre  >  probabiiius  cen(eo: 
Tum  quiajus  illud  €0:  cfFcduspatri»  ^ 
poteftatis^quam  nullam  habet  mater, 
%.f{gmina,  10.  tnfr.  de  ddoffUnibus^LnuL^. 
^  >  Id.i^.ff.defuis  (^  legit.beredibi4s.  T\iX!a  / 
quia  tranfaciioae  matris  ,  filios  eius  : 
non  po0e  iccvos  iicri »  notiftimi  juris 
t.^.Ltranfa£iione,  26.  cJe ttdnfaSiionib. 
Tum  quiainfcri^ptio  tituH  prasallegatas 
JL^.D^^ q^tifiliosfnasdi* 
^  Jlraxerunt  ^  conccpta  cft.  t  Conftat  , 

autem  Icges  juxra  infcriptjoiaem  i  vel 
.  (ucDodoresnoftriioquuntuc^nigrum  ^ 
juxta  rubrum  accipi  debcrc,  L  lmpera^ 
ftr.jd^  ibi^  Burul.  ff.de  indiemaddiSn^ 
FauL  de  Cafiro  in  L  a^ione.jf.  C.  dc^ 
tranfaif.  Panormitan.  in  c.  inter  alia.  6. 
frope fineffo.de  immunitateEccUfiar^A^ 
rum^imd.  exercitat.  lufiin.  2.  thefs.  Ni^ 
eoi.Eiferhard.a  MidelburgAnlocis  Legd^  . 
kb.  locJ  Rubro.t$um.  <f.  Atque  de  iftiioc 
.  vcndendi  liberos  juripluraccrncreJii- 
cet  aipud  PineL  imd.part.  2.  Rubr.  n.zo. .  : 
&  feqq.  necnon  in§.  efi  &  inter.  10,.  infr. . 
d^fubLiudic.n.^.  ^  aliquotfeqq. 

/  »  . 

■  V 
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"   D  i  P  at  r;>  P  o  t  j  s  t.  V  75 
"  Tertius  efFca\is  cft:q"jpd4lmsfomi-  ao 

lias  quicquid  acquirit ,  hocacquirit . 
patti  fuo.  M,  tituL  mfr.  per  quasferfin»^ 
(ui^acquiritur.  l.i.  in  princ.ff.fi ^parejt» " 
tequismdttiimiJfmfit.l.2.C,h»ctH.  Hoc- 
qucjidco  vcrumeil,  uwie  momento 
quidemresacquifiita  apudfilium  rcfi- 
dcat.  /.  pUeet.  79.  ff.  de  itcqMire«d.  vd 
fimitteud.hered.f  Quod tamea  non itt-  n 
wdiftindeproccdit.  Etcnim  bona  Ca*  . 
fireiifia  vel  <|aan  CaftrenfiaMos&mk 
lias  fibiipfi  in  totum ,  tam  qupad  pro»  v 
prietatem,quam  ufiim  fmdum  acqui- 

xit:  its^4it  cLe  i>s  ad  libitum  difpo«ere  ac 
tcftari  poflit.  Lfia.  Cde  iufiffciofi  tefi.  L  r 
cum  ofortih.  4,C.  de  bem,  qmt/deru,&^.  . 
Profeditia  autem  bona  plenoiure ,  JSc 
quoad  ufumfru<aum  i  &  quoad  pto^  - 
ptietatem  1  adve&titia  Veto  quoad  u- 
rumfru^um  duntaxat ,  Aon  quoad- 
proprietatCm ,  patriacquiruntur. 
fim^mrtet.a.&§.z.i»fr.perquasperfin:^  . 
^uie^  acquvrit.  uhi  bacdere  expUcahitHr\ 
tnucleatius, 

Quartiis  cffedus  cft :  quod  filiofa-  2  \ 

tmiia$  patiem  ia  j  us  vocarc  •  etiam  vcr  •  ' 

•  iitl 
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r  -   niapetitij&pbtentiiioiiUcet.  C 
Jeifi.ius  vocdnd.  Aagel.  Aretin.  hic  foH 
frinc.  &  Bdldmnm  nMm.9.  Petr.  a  Duen. 
w/iusreg^.i*reg.3S''l^f^»i^oiGiiXK 
quiourdam  ccrtis  cafibus,  quinotan- 
tm  ib  Accttt&om  Llifnn&i.^. jf.de  itt-'. 
dic.^Spe$uU$0r€i»tMd0Qre.^.fM..9e. 
'   Csbtcr^m  iiUum  cmancipatum ,  venii 
i  tmpetrata,parentem  fuumiii|usva* 
care  pol&^  noaiiubium  cft.  /.  qtti^-  4- 
§.i'  l  fdrfntes.  4.ff.  deinim  vecand.  d.  /. 
aj  ji».  C.      "t*  Cur  aotem  fiUus  emanci- 
patus  nneveniaidnon  pol|it,ratioel]t 
perfpicoa :  tlim  quia  licetcmahcipa- 
tk>iie  iolvatiit  patna  poteAas :  per  iL-  ' 
lam  tamen»  reyerentia  patri  debita  no 
t6ilSkt»,d.Lf^irt»$es.6.l.generkU^  > 
ff.de  itt$itevPf4»d.L  t.C.eoda.  ibi^B^T' 
theU  S0cin,n.  7.  Tum  quia  reliquis  prae- 
<edeatis  poteftatis  faperfiint ;  quaeiSi: 
in  ali;s  nonnuUis  cafibus.  pUuimumL* 
*4  operari  fo^ent  1*  Hinc  decurio  qui 
fiiit ,  leu  prior ,  aut  ouifiil  aUcuius  ci- 
vitatiSfOb  reUquiaspr^cedcntis  digni- 
-  tatis  torqucri  ncquit ,  vt  tradit  Gram- 
at0i*v*$9^i.ftrutJitiitc^rifir€tisAfi4t$. 

\  t  * 

■  • 
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.  cUmint.  i»  d.  tra^.  dffdtr.fonfi.  CMf.  f, 

iQuintas efFedus eft : quod filiusin ,  •'  ■ 
Tpoteftate  cooflitutus  <;ontra  aUum;ii|  ; 
judicio,  finc  confenfu  &  licentia  pa-  , ., . 
tris^arenon  poteft.  L  ttlt.  infin.frmci 
«bi Bart9luSyBald.Salket.  ^  Gothejred. 

C.deb0nfStquaUberfSt&c.l.i.§.fin.Cide 

iimndU  exeept.  t.  fin.  &  M  Gemin.poft 
,4lios..deiudie.in6.  Speculaterd.  titHl.de  ' 

a^ore.  §.  i.nMm.22.'  (^od  quideiii  ob- 
tinet  in  caula  civiii,  ubi  pacris  Intereft} 
fecus  vero  in  criminaii>ubi  de  publico 
intercflcagitur.Z  «»/friS»A*r4K.V.  §.j^' 
iMt^an»Uaa.ff. adlag.lul.de aduher.lean, . 
Baptijla  a  FiffaL  in  fuis  cemmunib.  opi- 
niehib.  invtrb.fiUmfamibat.nnm.t^, 

,  Scbni^devvin.btcnu.ss.&f^dddtitfifi 
num.i2.  Idem  quoque  haud  procedit 
Ut  iiegotio  ^iritualL  Supet  eo  iiqui> 
dem  filiofamilias  etiam  abique  patris 

'  alfcnfu ,  licigarcpermittitur.  r./j».  <s8^ 
iisdie.  in  6.  Uarant.in  tra&.de  ordme  itt» 
dw.dtfiin£i.i6.nu. 20.  Plurcs alias limi* 
tationes  (ive  fallentias  coliegit  Soci* 
niis  m  tra^-falUnt,  reg.  isi»  Specuiatos 
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,7«   ^.Jut-AutHM.  1.  Inst. 
McMtat^  &  A(caQ.Clement.i/.  c,  6.^^ 

^6  SextuseiFeduseftrquodfiiiusfiiini- 
lias  nac  confcnfu  patris»  nequeex  mu« 
tuo,  nequc  ex  votc  obligatur.  /.  /.  e^t. 
tit.ff.ddSetMtHjccnf  M4€ed.L2.^affJe 
fQUUitationib.  Ratio  utriufque  forte 
nbnineptaeffcpotcrit:  quod  cum  fi-^ 
liifamijias  tum  ad  mutuum  contrahe^ 
dum^tum  ad  vovcndum  facilius  &fre-^ 
quentiusinduceretur,  qu^m  ad  alium 

\  concradum  :idc6  Ilatuit  lcx  »  nc  iili 
abfquc  confcnfu  pa  tiis  alteiutroifto-^ 
.  ruixi obligarentunut ita  multaincom* 
moda&abfurdaindc  puliulantia  eyi- 
tarcntur,  delidlaquecociccrentur.^ri' 
gutn*d.  Li.ffadSenattifi.  Maced.  Afcan. 
Clement.  d.  c.6.  effe£i.j.  num.  6.  (jr  iS.  uhi 
huim  efecius  muitacnotabiles  limitati§^^ 
.  nescommemorati,  n.  S.  g.  iz.  ig.  <^  aUfuot 

27  .  Scptjmas  efFedus  eft:  qu^d  filiusm 
iacrispaternit^otitus^matrimonium' 
contradurus  patris  confcnfura  cxpc* 
Aar^  diebet.  per  princip. titjnfi.de  fiupt^ 

L£Aulm^ii.ff.4^J^Mtthm 


i 
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Ml^iXfiiUtprofenis.:^.C.de  nuft.  l.unie. 
§.ijnfin.  C.deraptuvirgtn.^^C'  Eiusq; 
hxc  maxime  fokt  reddi  ratio:  quia  ne-. 
pos  ex  filio  nafciturus  ipli  avo  eft  fuus 
^turus  ]  &  filio  prxmorttib  illum 
inftitucre  necefte  habet.tProi|s4c©|^*S 
cui  invitqittus  heres  agnafcatut,  lei 
pacernu,tii^iiQ)n(enfamin  nifptus,^  ii- 
'  UofamiUas^Oiitrahcndis,  efflagitat.  J. 
fedfij^^jii'  7.  ihi»neei  i»  vito,  (^c.  infi.  ^ 
4doptionib.k4tt^^.n.  §.mediatfmp^  ' 
re.  ihi^  Bartol.ff.de  captiv.&pofilim.  re- 
verf.  id^  uberius  Jeclarabitur  infxitit^ 
pihixim.eirc.pr.n.^j.&feqq.  '  ,  v  j  - 
V  oaavusieffedus  cft  :  quod  filiusfa- 
milias  mottis  caufa  dottarchon^potcft 
abfque  C(^renfa  patris.  /.  t4mis.:ts.^.t, 
iunSiagltjf ff.de  mort.  cauf.  donationib. 
ImL  Clarut  Ub.  ^  fetttent.  §,  doudtio.  q.  01 
tmm^.  tcftamentum  ver 6 ,  nc  quidem  . 
cpnfencientc  p^tre,  facere  poteft :  nift  ' 
:  deCaftrenfibUfi  &  quaii  Caftr^nftbut 
l>onis,inquibuspro  pacrefamilias  ha-  ^ 
bctur.  infr.initic  tit.qmb.non  eHpermtffl 
fdctefi.  Lqmi» potefiate.  6.  ff.  qui  tefia^ 
,mtttdfae.$0jfj.pen.& ttU^C.  i^m^d.  f^f* 


7^    SJus  AuTBM.  z.  Ins  t. 

30  Ratio^quarei^filiusfainilias»  pcrmit- 
,  tetitepatre,donare  pofllt  caufamor- 
,  tis ,  teftari  autem ,  eo  etiam  confentii^ 

ente  non  valeat,  hxc  mihi  probabilis 

videtur:  quia^onatioe^iuris  privati: 
^  teftamqnti  vj:r6  fadiio  juris  publici 
cenfetur:  adeo^ue  k  privatis  nec  da- 
tiir>necadimitur.^/.J^  quiieji^meaf, 
fac.fo^.l.quod  honis,  ij.  §.  i.ff.  ad Ug, 

31  .  Nonus  efFe£);us  eft :  quod  paterfilio 
impubcri  ,  qiicm  in  potcftatehabet» 
nonibliim  poteft  tellamcto  tutorem 

_^^iQ.%.fermijrum.infr.  detutelis.  L  qua 
"  tmteU.  73.    ff.de  re_g.  iur.  fed  etiam  ei- 
'  dempupillaritetfubftituerc.//y9.^r.A 
'  defupiU.fubftitut.  Uff.de  vulg.^ pupiL 
3  *y55f^>?/i'/itf.tEtqnamvisin  hacpupillari 
fubjlHtutione.  duo  videantut  verlari 
tefl:amenta,unum  patris,alterumfilij; 
'  c6  i]tt6d  duo  iint  heredcs,  quorlim  al- 

terpatri,alterfiliofuccedat:&  quoqs  "■ 
hcre^itas  patris  ab  hercditate  fiUifc-  > 

,  .pacatafit./.  Papinianue.  S.  ^.  fednecim» 
•  fuhrit.ff.de  inoffic.  teftament.  L  indufU* 

r   (ihu4,79.ff,Ad1i,Falcid.Lt.^,t.§ficuiflus,  - 
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ibt^  tx  fecundi^jabulis.  LfifiUus.  iZk  ffi 
devutg4^pupi!l.fubj9it.  VeriUs  tamca . 
cf^>teftameiita  noa  cx  nutHero  heredi* 
tatum  di(iingm^i  fcd  patris  &  filii  tefta^ 
in^htttm  unicufm  edTecehleri.  §.  igitur 
in  pupilldrL  infi.  de pupiU.fubfiitutAL2. 
§.prius  dfitem.  eod.  L paterfamiliM.. 
iiiwrfic.  me  iUud.ff.de  rekuu^erit.  iud. 
fafiid.  L  2  .§.  2  ff.de  heredit,  ^pelaSi.  vend. 
Tum  qiiia  utruliique  ab  unb  &  eodemi 
litteftatQrej&una^eadeihque  rolenni« . 
jcasruificitutrique,  ncmpcfept^m  tc- 
ftes,  fcptemque  figilla,  Lpatris^filij. 
20  ff.de  vulg.  &  pupiUfubfiii.li\xm  quia 
unaeademque  Falcidia  c)^  utroqjdc^ 
ctipitm^  Linratiene.  it.  §.  qued  vulgo.  ' 
Xf^9  qui  quadringent4.  So.ff.  adLpaU 
iCfd.praaUeg.  L  1.  §.  t.ff.  fi cui plus ,  quam 
perLFalcid.  &e.  f  Hin£  redcaffii:ma« 
tuf  jqnod  iicuti  ^odicilli  pars  iutcUi-i 
guntuifteftamehti :  ifa  pupillarisfub- 
^itudo^  iive  pupillareteftamcntumLt 
|)ars  tantum  &:  fequela  patcrni  tcfta* 
tticnti  rcpu  tetur.  §.libensautem.s*  infi. 
itpHpiUfubfiitut.  Lpenuitim.ff.quema4% 


8o       §.JUS  AUTEM.  2.1^1  ST. 

teftamint.  aperidnt.  L  qmddm:  i^.ff.de^ 
iurecodicillor. 

DccirauscfFedus,  quicxpatriapo- 
teftate  reruitatacft  :  quod  paterinju^  * 
{iam  filiofamilia^  illataoi^y  eo  invrto 
temittere  poteft :  ivifi  patris  perfona 
vilis  abjedaque  fitsfilij  vero honefta, 
fer  textumexprejfumin Lfed fiunius.ij. 
^.filiofamilias.  cum  ^feq.dribigloJf  Ba^ 
toL&  communiter  DO.  ff.  de  iniur.  luL 
Clar.lib.s.fc^tent.  ^.fin.q.sS^  num.  224 
C4pell;TholoJf    261.  Boer^  decif  zio.n.M^ 
Come^  vartar.  refolut.  tom.$.C4p.  6.n.  ^;' 
Cravett.  conf^s^^ttm.S.e^  conf64i.^.  - 
*  FachineM  lik  11.  controverfiur^  cap.  4Z^ 
ftbicirc.fin.plures  allegat.  Scd  contrar, 
rium poft  J^nem  tnjWmmaG.de  inittr^ 
nu.  13 .     Hoftienfem  in  fitmma  txtr.  eod^^ 
tit.  numj.  defcndere  conatur  AriusPi- 
nelus  in  l  j.  C.  de  bt^n.matein.  part. 
pu.ult.  p^r  iilam  ipiam  Lj.C.dt.^L 
cum oportetj.  C.de  bonis^qua Uberis^^c^ 

ubi  fanciturh  eft:  patrem  nonpoifeia 
bonis  adycntitiis  ;us  filio  qusfituiru 
adimere  ycl  rcmittere.  Atqui  aftioin- 

Juriarumfilio  cx  in)  uria  ^  quaafifediis 

cft, 

•,>>V  r  -         .  ..^- 
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bft  •  q  uastita ,  bonis  advcnticiis  aoitii- 
.  mcrandaelTevidecur.  Veiijm  hoc af • 
gumentum  haud  difficuitecrcfelli 
teftjiunc  ia  modum :  f  Adioinlutiai-  }S 
ruxn  in  bonis  iilii  eiTcnonintelligitiu: 
atlte  Htem  conteftataiti.  iJnmriarmm^ 

ncm  filio  compctcntem  rcmittendo» 
aliquid  de  bonis  adventitiis  filii  di- 
minucrcnonccnrctur:  &conrcquen« 
tcradduda^iegcs»  quibusprohibetuc 
^  diminutio  bonorum  adventitiorum^  . 
in  pr^judicium  filii  ^  communi&  yc**  ^  ^ 
f  iori  featentias  niliil  ad  verfan  t  ui :  deeJ^ 
latiusin  §.f4Mur^  2.injr,  deiniur.nu.17. 
&feqq.  Rcliqui  patrixpoteftatiscffcn 

£i:us  non  contemnendireferuntur  luc 
nb  Accurfio »  Angelo  ^  Schneidevvin0 
n'um.24..  multU feqq.  nec hon  Pinelo  im 
2.p4rteRubrica  clde  honmdterJn  prirtM 
^erbUlosnoviJ^imeexprofeJfo  pertra£lM 
AfcamutClement.  Amerintts  in fcttato  tr^ 
depatf.poteJl.€.d.periotum. 

^  J.  Quiigitunj* 

Qju  igitHT  cx  te    uxorc  ma  nafcitur ,  in . 

ihtap^ateeii.  Item  quilfx fi&o  tuotf uxor» 


§.  Qjii  Igitur.  s.Inst. 

ijtis  nafiitnr  \  id  eft  nej^s  ttm  tfeptife 
etque funt  tn  tua potefiate :  ^ pronepos  prene'* 
ptu,  &  deinceps aeteri.  Qni  mtef^exfilHitud 
nafcunturi  in potefiatetndnon jHntffidin patrii 
\  terunu^  , 

^  Su  MM  Ali  lA. 

I  T    Ibcroriim  appcltationequi  vcniant, 

a  t  ^Diflcrctia  intcr ncpotc cx filio,5cnepotcm  tx^Mi^, 
%         Filiusmatrem  fequitur,  in  conjun^^ionelcgitixn^r 

4  Kobilitasexpateiiio»  &  noniDateinc»  genczededti* 

•  " .   ^itut.  '  -         ■  ,  /• 

5  I?atria  potedaimatrimoniononextinguitUJ^ 

6  Mulicr  familixfux&c  ccput&fini9« 

7  Sororundeappellafa. 

^   Vxor  fcquitur forum  &  privilegium  mariti» 
\  ^    Vidiia  honcilc  vivensgdudet  priviicgio  honojris&fb*' 
rJiquodvjvcntcniatito  habcbat. 
IC  Anfponfaaliundcorianda/orum  fpbnfifuifcquatarl/ 

II  Sponfa  dc  prxfcnti j  appeliatione  uxox^  compreHen* 
»  diiur.      •  ' 

12  Fotcntiaa^uipropinC]ua,proa^^habettur. 

13  Cingcndusprocinftorcputatur. 

14  Intclledus  i.  ea>  ^us  dcfponfa.  32.  &  ad  municipaL 

ISt  I  lis  §,v^rbaadiQitiuai  huius  tU 
tulifuntalccommodanda.-^f  ublidi- 
dun^efl  f  iibcros  nbftrds^  exjuftis 
jDuptiis  progenitos^in  nollrappteftate 
cfle-  Nam  cx  eo  rcdc  confcquittrr^  ' 
<q  uod  iiicai  t  Jo  (tinia  n  us }  filio£  6l  fiUi&g  ^ 
&eo5»quiex£Iio  nafcuntur^id  ei^^ne-* 
|>dtes  &  neptes  ^  eflre  iit  noilral  pdtefta^ 
te.  Ui.cmoi  oouics  Uberottutt  ^ppeU 
-  ^  lauQ- 


•    I  * 

\ 
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lationc  vtnkirit,  ut foJlenfumfxL  Ube^ 
rorum.  220.ff.de  verbarumfgnific,  Qfia* 
proptcr  pcrfpicuum  efl:$  quod  in  cujus 
poteftace  eft  iilius  ^ineius  poteftate  Ht 
&  ncpos.  l.nam  civium.  4.ff  de  his ,  aui 
/iii^velaLiur.funt.Lfmaritui.  7.  C.%0c 
t.depdtr.pot.  KatiOy  cutncpos non Ot 
inipfiusfilii,  fgdpotjus  avi  potcftate, 
ii^ceft:gajfilius;c0ipre0tin  fui  patris 
poteftate^aiiuin  poteftatc  habcre  ne- 
c^mt.Lf(:even,2iffad  L  hdJeaduLXln^ 
deaiiqtto  modo  poteftate  avi  ibiuti, 
jieposiu  pr%.risfuipotcfiate  recidit./. 
nepotes.  sffde  his^qui fui^vel  al.itir.funt. 
frdnc.ConndnJiha.Comment.iur^civx. 
li.hunc^refereni  Afian.  ClementJn  tri 
depdtr.potejl.  c.  5.  n.4^.  ^dudiemus  inft. 
^  ijnitio  tit.quib.  mod.  ius patr.pot.foLvitHr^  ^ 
*  DifFcrcntia  autem  inter  ncpotenu  * 
exfilio,  &ncpotem  exftiia  thocloco 
traditurifta  iquQdiUefitinmeapotc- 
ftate ,  hiic  non  fir,  pifFerentias  ratio  c- 
videns  eft ;  priinii^m^quia  ilte  i  me  pro<- 
crfratusccnfeturybicnonitcm.  ^f  De-  3 
inde,  quia  filius  patrem  fequi  tur  in  co- 
^unAionclegitima*  /f  mmle^itimd^i9^ 


^4   $»QuiIgxtu|i.  3*In$t. 

de  Jldt.  homin,  fi  ( Ht  C^kim  fcrihhy 
<}iiia  qui  nafcuntur,  patris»  noo  matris 
^unlliani  {cqunatur Jnfimilid.ip6Jf^ 

\v€rh.fgnific.  atqiadeonomcn&fnQ- 
i>iUtas  cx  patcrno ,  &  non  maternoge- 
4icre  4cducitur.  /.  /.  z.ff.ad  munictp.L 
ifxempU.3(f*  CMdecHrionih.  CorafUh.r^ 
Mtfcel.imt^eiv.e.is.^TbAd*uePifobie 
^Hm^6* 

f  ^  Ncc nioverit,quad  filia  citra  ctnan- 
«ipationcm  clocata,in  patris  fui  potc-- 
itztcmzricatJ.i.§.i.jf.de  4gnif/ce^d. 
^knk.iibil  9.  §.  i.  LquoMns.  9  pijffolHt^ 
wndtrimen.  Lfilid^  Ueet,  12.  C.de  colL^tiom 
w/^^.jiisquc  mariti^paternum  jus  cxtia- 
gucrciicqueat  L  j.  §.  inlt.  &L2.ff.  deU^ 
Ser.  exhibend^  L patri. io.ff  4d  L  luL  de 
^dult^  L  nec  inter.^.C.  de  donat.inter  vir^ 

'  i^uxer.lfHxerem.  s^C.deconditienih^ 

•  wfrt.fufifime  ZirdqueU.  deLL.  connu-^ 

*  Sidlih.gL  i.part.  i.  in  princip.  idcoquc 
«liccnduiii  videatur  i  natos  cx  fiiiaia^ 

X  potcftatc  patris  iui  C4(iftcntc  matris 
|be£amiliainlcqui»atqu(p  in  potefiate 
'  '  ^y^matcrnicire*£tfienimpar.tuscon- 

4itioacm  matrisnaturafcquitur  >  fi  lc-e 
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gitimarum  nuptiarum  ratio  nulla  fity 
ut  in  vulgo  qusefitis »  &  extra caufanL» 
inatrimomiconceptisacci<iit/./^jri94<*  . 
tHr<z.  24.,ffid€jlat.homin.  L^Anfin.  ^  Ls. 
ffMin  tM  vocand.  (i  tameii  defaniiUa 
quasratur»  6cicgitimasnuptiasdemon-i 
ftrentur :  partus  five  libcri  u.6  matrem, 
icd  patremiatpote  principem  familise» 
civili  ratipne  ac  naturali  a^quitatc  re<* 
quuntur. d. l.  cum legitims.  jg,  & d.L  lex  . 
natura.  24.  f.  defiat.  hom.  L^^  (^-^rib.  ^ 
fiqqq.ff.dchis.quifHi  velaL  iHr.funt.  dJ. 
familia.ipd.ibig^  D^Gosdddus.nnm.^  ff.de 
^trh.fignific.  f  Unde  eieganter  &ar-  6 
gute  Ulpianus  ait:  muliercmfamilias 
iuaB  5c  caput ,  &  finem  cfie.  Lpronuncia^  / 
tio. jgs.  infin.ff.eod. ttt^  Caput quidern 
cft,idcft,principium  (HtibidemAlcia* 
ftttifx^Ucat  )qmz  uhacummarito  do* 
mioium  in  domo  tiabet  >  eiufque  fa-- 
miliam  fobolis  procreatione  ac  pro- 
pagatione  conftituit :  finis  vero  cft; , 
quiaquam  (bbolem  enixa  eft  j  nonia . 
fuipatnsjfcdmariti  poteftatem  famt*  . 
iiamqueprofcrt:  ficquc  iiberosmari*  . 
to,nQafibi,  vclj[iatri  f^osignerecf.Cr 

B   4  ditur* 


%4    §-Qui  Igitur.^.In$t* 

ple^M  )uxor  dcfapiilia  Y|n»  uonpa^ 

tris,  cfle  intelligitur.  l.finult.  §•  /«//4- 
nuSf^  uH  Alberkiu.f.  quod  fitlfi  tutwt^ 
geji.  eJfedicM.  /.  quHunque.  10.  ibij^ 
7  ^artol.  C.  4e  re  militari.  f  Eodcm(|uc  ^ 
pprrinet ,  quod  icpidc  fatis  autumat 

LabeoJurirconfuUuSy^^W^»  GelUum, 
.  lib.is.  No^.  Attic.c.io.  foTotcmappzlr 
latam  c0b  *  quod  qua(i  rcorfum  na(ca* 
f  Ufj  fepareturquc  ab  ea  ^on^io^  in  qua 
liata  c(t>  6cin  aliamgcntemfamiliam* 
^ucttAnCgt^dUt\iV*de  ^uovideaturla^ 
cobus  Curti^tom.  i.  comeciurar.  caf,  if 7^,^ 
HincfiMaip  ciTcpatri  fuo  poireinoncm 
'.  aUcnam  ,  non  infcite  Epidetus  dicc* 
hat^frQuteun^^UegAtHcigiu^hU^^ 
%  Hinc  &  t ^^o^rcm fcquiforum ,  dpmi- 
cilium^digmtatcai^atque  pivile^iuni 
viri,  minime  di\xh\i^\\xiA.ckmquddafn. 
jg.ffMiurtfdi£i.l.  exigere.&s.  ubi  Bald.ff. 
d^iu^  Lfilii*  224  i*iult.§.s.  ibi^B4^t.jf^ 
dd  municipal.  l.fin.  C.  de  incolu^^c.l. 
fesmiu^ti.  8  ff.d/feuatorib.Lmulieres.13. 

\  <^.deMg.mtatibM 

truSi^ 
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mottiu,  c.S.  nuttt.p.    Jeq.  Et  mottuimtts 
fJtti^i.h.tit.n.so.  f  Uludqaeprpce4it  9 
cdam  in  vidua  $  ut  videUcet  gaudcat 
adhuc,  5c  potiatm:  priviicgio  honoris,  -  . 
iiobilitati5>& fori,c|uod  vivfite  marito 
)^i!6zh2X.di.f(emiflA.8Mfitt.ffMfenatO*  . 
rib.  d.l.fil^.  22.§,i.ff.ad  municipal.  dum- 
aiiodo  hone0:e  vivat.  AliiU  iiquidem  ^ 
omoia  pFivilcgia^  tiPQOtcs  ^  commo- 
da  prifttni  matrimonij  petdit.perte)ct* 

ittl.ffUfoli(.7.uhi£4ld,&Salii(.C.dere.vO' 
f  attdci  donat.  Alexand.  t»  d.  f.  fum  qua- 

dam.i9.ffjdeimifdi^,M^folytideMarfiL  < 
.  in  l.  unic.  num.si,  C.  de  rapiu  virg.  PineL 
in  /.  ult.  num.  4.  C.  de  bott.mater.  Attfue 
de  bie  f  fimiUbttt^  hteulettti^m^  differii 
Tiraquell.itt  trai^.d^  Nobiltt.  cap.  iSm.i}, 
&feq.  drittlegib.  cottttubial.  d.gl.i.p.  i, 
ttum.  zS,.  tum  aliqttot  feqq.  & ttovifiim^ 
Georgiu4  Acacitts  EttettkeUtts  Itb.z.  depri' 
^iilegiisittrucpuU.cap.4.rt.70.(^fe(]ej. 

Sc4  qusi^ionis  cQ^  noa  inelcgahf  i« 
tis.:  Nunquid  iponia  alipndc  otiun- 
d!a ,  eum  qua  naptix  qaidem  contra' 
(l»iimt  *  fcd  uadu^oaid  domum  ma- 
.  .    *   <•  nct 


88      S.CLui  lGTtUR.  ^.  iNSTr 

titi»  nondumfecataefl:,  forum^Qa«^ 
fifivemaritinonfccus,acux,or  indo-  , 
mum  mariti  dedu£ta  (equatiit  ?  £t  (c- 
qui  non  immerito  quis  dixerit.  CiXnx 
cnimexlegibusfallegatis.pateat:uxo-  *.  . 
/xein  fequi  forum  pnvilegiam  ma« 
xiti:  exeodeducitur,  de  fponlaaCum 
qua  matrimonium  per  vcrba  dc  prse- 

ienticontra^umeft»  idem  ferenduim 
cil^judiciumi  quodnimirum»  etiam: 
antetradudionem  in  domummariti» 
fo^umeiufdemfortiatur.  Rjatiocoa*^ 
ieq^entias  eft^erfpicua  :  qiiia  iponiit 
t  de  f  pra((enti,  id  eft  ^  cuiti  qua  per  mu- 
cuumcdfcniumauptiascotrafta&funt» 
ctiam  nodum  ad  domiciiium  viri  tra- 
dada;,  appellatione  uxoris  compcevr  , 
l^enditur  :adeoque  vere  &  pcoprie  no^ 
minatur  uxonetfi  ex  confuctudinc  lo-  . 
corum adbuc  fponfa  appeUatur.  arg..  r 
L  nuftidt^.sa.ffy  de  regc  iuK  L  cut  fuertu  is. 
ff4e  tendit.  <^r  demonfirat.  fimiUum 
^dduUarum  fin    i.  b.  tit.  nu^s.  Pamr^ 
p^it.ei^Felin.fn  Rubric,  dejponfdlib.  Ro^ 
;mmdnLj.nu.ii.C:^§ndemr&uxitr.AU 
ktmkQmii  Uh.  ^,4enu^t^cap.  2$.  ' 
"^.   '       •  '  •  '  itctea  •  ' 

.  ■     .  .      ■  / 

f.  :         .  _ ■.'         •  *  • 
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terea  certuni  cft :  fponiam  t  cumiqua^ . 
nupti?  funtinit^jCffcin  propinqua  po^ 
tcntia  euncfi  ad  domiciiium  mariti: 
cumjam  jam  adillud  dcducenda  VC'- 
niait.  t  Atqui  potentia  a^lui  propia.-  u 
qua,proadluhabctur.  LqutfiBns.  $.  ^ 
Divm.ff.d^  manumifiomb.  &  "j"  proxi-  ij 
mecingeridus  pro  jam  cindorcputa* 
tuul,pefiuU.  ibf^  Bart.  ^  Bald.ff.  detc^ 
ftament.miltt.  Mtm  res  dcftinarainio- 
.cumaliquem  ^coin  loco  eOe  inteliigi*  ^ 
tur. Lfiindi.i7.^.fin.€um Lfc^ff.dea^iQ".  ^ 
mkempti.  Proindequefporif^  proxime  . 
traducendft  in  domum  mariti^pro  tra« 
'  duda  habctur :  atque  adeo  forum  ma-; 
titi  (brtitun  Angelm  tn  §.fHer4f.  nu.  $^  . 
inf  dcaSlionib.  Andr.  GaiLLh^i.  ohfer^ 
V4t.  So.M.p.  drio.  Dn.  Baro  Bnenke!.  d. 
ish.i.deprivi/eg.fi.^.num.77.Jdonnfr.m 
tra£i.dcmatrim.partj.(a.n.i4i. 

Huic  iententiaB  non  reqiamat  Mo> 
deftinusii^/.  ea.  ^ua  dejponfa.ig^  ff,  ad 
municifalcm^  cx  quacvincipairevidc^^ 
tur ,  quod  fponfa  domicitium  viri  nda  ' 
fequatur.  N^m  ibi  non  dc  ca  agitur» 
«mn  ^ua  nuptis  fu^rqat  contra£ta;| 


'^o  f.Qui  Igitur.  3.  Inst. 
ied  cum  qoa  rpon(alia  untt][in,hoc  cfl^ 
tepromijlio  futurarum  nuptiarum^y 
.  inita  fucrunt ,  fer  l.  i.ff.  de Jponfaltb, 
Atque  iiic  renCus  ex  vcrbis  legis  colli- 
gitur.  Ait  eni  m :  €4^  quA  dejponfa  e0:  & 

■  fic  loqaitur de  fponfalibus ,  non  vero-  ' 
.  deoupmscontradis.  Quod  ciarius  11- 
quct cx yerbis  fcjjuentibus  illis  :  ante 
tontr4&4snMptids,  Itaque  manifcftam 
cft:  in  rpccie  illius  lc^is  jrepromiiQuionc 
»  quideq?  fqturarum  nuptiarum ,  nu* 
pdasautem  cptra^as  nondum  fuifle. 

'    Quamobrcm  cum  in  propofita  qus- 
ftione  de  ea  agatur ,  cum  qua  nuptis  - 
comr^^ae  quidem ,  (ed  per  ttadudio- 
ncm  addomum  mariti  non  confum- 
inatsfucrunt:  £iciieinteiiedueft>  al- 
legatam  i*  ea,qus.32..  ad  iianc  nollram 
'    ipeciem  nihii  pertii|ere:ac  confequeji- . 
ter  rede  conciudi ,  quod  puella ,  cx 
alicua  pro  vincja  oriun4a,cum  qua  nu- 
ptiasper  confenfum  mutuum  contra- 
;  ^sfunt,  etiam  ante  traduiftibnciii 
'   ,  |n  domum  mariti ,  forum 

ciufdem  fequa-  • 

-  '  '.^     '  vax»  ■  '  • .  •  ' 
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TituL  ' 

S  U  M  M  A  R  I  ' 

I  15  ATIOordiniSi&difpofitiotituU.  '  ^ 
2'  J|[\^5ponfaiia  nupriai  ftCcdTand  pisccdniit  1s  & 

i    Sponfaliaqui^,  &anfld  '  ^      :  ^ 

4  I>ij(rexentAainccrnuptias  &ij»olifana. 

5  SponraUtdeprx(eati,prov^oniatcinapjiiohtbtBtti&'  ' 
ladubiopotius  mat^oaioiiittin  fea  ipOADiia  de  pne» 

ienti^quam  dcfaiitfo^puUUmiiiitiufl&c  iiiu^ 

triplcxratio.  '  # 

Quifponraliacontraherepolfini 

t   impuocresan  &quatenu$fpon(al2ac6tnihefeqiieiifttW  ' 

9  Aji  in  lposi£Uibus  coauahcadii  maihit  ctatcm  Afi' 

plcat.  .    '  '  '  •  .     ' .  ' 

10  luradcqiiibuscanbasconiitrttantur.  '  > 

II  Quxxtasadfponraliacontrahcndarcquirallli; 
12  P^xfumptio  luiis  &c  dc  lucequardicatur. 

I?   Declaraturl.  infponfalibus.i^.  ff.dc  fponfalib.       '  " 

14  Cur  malitia  xratcin  matximoiuo  coaciaheado  defi«' 

gnaiam  fupplcat.  ^ 

15  Civiti^tcsmultishominibusrcplcri,  Rcjpubllntcicfc  - 

16  Conditio  viduitatcm  alicui  indiccnsiiapiobatuf*  *' 
tj  Quomodo  (i^onraJia  contrahantur-  *     •»  . 
tt  Sponfalia  quando  tacitccontraftaprxfiimantur.' 

S9  Adus  dubius  S^cindiffccens,  a  confuetudincjloci  ^  i#  y 
"    quogcruuf^  interprctatibncm  recipif.  « 

20  ^peniaiiatacite  criam  initacenfcntur,quahdoimpn-' 

7    bercs  vccbiSjConfenfuiuxottiugaleaiimpoxtaAti^  V 
bu5,  contraxcrunt.       '  * 

21  An  &qu3tcnusadu,uaciteinclufuSiitvaIi((il^tiniCtfi 

expreitegcilus  uon  fabfiftat'.  ^ 

22  QuandG  patl^  tel  in  dicmy^vclfttb  c6adltioiicipoafi«^  > 

lia  contrahatitur.  '        '       .  ^ 

23  Conditio  fp^nfalibusappoilta,  vel eft ncccifaxia  >  ycl      '  , 

i;oac^fiaiVCiittx^is^TcIimfo£QlbiUs.  '  v 
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$4  Spohl^lidrum  pKidfiuiteffe^ni; 

ti  Sponfittdcfponfkad  matiimojuumcoiitiahenctuni 

lareCanonko  obligantar. 
M  loramentum  promiffioDi  priori ,  q^nam  qttU^tenetii^ 
'  ieim^  > diied^contxaf ium^eft  temcsattnm^ddeo* 
4^e  nOB  lervandam* 
27  Scntcntia  c  regnifivit.  i/.  deipon(alib» 
iS  Sponfaliade  fucuio,  pioptei  copaiatacafnaiem«tiaa« 
fcunt  in  Conjugiua. 
finislponfaUbiisab  codem  contra£lis  >  prtora  prx^a-^ 
*  Jkni :  nili  poftcriora  concttbitu  fucdnt  conlum* 
inata.  At fecus eft  t  ii  quis duabua£demCQn>u^i 
dcdcriC'  ■ 
Si  iponfus  antc concubitum ,  prxfcnte  &  confcnticnte 
fponsa^proccdcturs  fc  nolltfper  coptiTam  rubfccu^' 
^     .   .  turam  contraherematrinioniuni ,  annihiionainus 

matrimonium  contra^um  prsfumacur» 
31  IncUrisnonopuseftconjcduris. 
igZ  l^mn  rponfalib.  pra;ccdenttbtis ,  cx  carnali  copu]»  fub-^ 
fecuta  mattimoniu  prsfumacur>ii  fpoufus  &  ^OA* 
fa  mctu  mortis  illato^coire  coa^i  linc. 
MauimoniumdcbetciTclibccttm.  dcplcnaleojttcttttc 
gaQdccc.  ■  -  . 

34  CoadavoiuncaSjqualisdcvoiuntas.  ^ 
$5  >ornicationonpraufumcnda< 

36  Qualismctusniattimonium  impcdiat.    ^  ^ 

37  Homoconftansquisdiccndus.  ' 

35  Macrimonium  non  cenfcturcire  concra^um^^uandor 

concubirns  fponTalia  autccefllt. 
^9  Scnfus  c.  tanta.  6.  Quiftlii  linticgicimi. 

40  An  cx  conatu  iive  ad  copuiam»  mauimonlumi. 
j     '  prxfum^ndum. 

41  Mcn^c.  ult.de  rponfaiib.  .  ; 

42  Sub fequieoa  cac^aita  cop ula,  ii  an te  eaku  (ponfilia  iinc 

lite  foiuta ,  iu«tumoniipc«fumptiQneiiiiiQilt'll»> 
dttdc 

43  jExffelennj  tradttfttone  (ponf»ift  domvm  j^otifi»  mt^ 
'  ^  tiMHontum  pt^umitui;  . 

44  VtciUn>fi^nialiap6ivecbadepiaeieQttpcaKe0reiitt^ 
^  ,  initcrtiiipttbeies^&pofttempiiispubeitatisieqiMiife' 

citiaftasconjii;gaIestmatruiaonitti|iiodiieitaXi 
4$  SponiUtaqttpniododiiroIvaiitur,'  ' 
^  Sponfalia  etiamiucamtiitofimaiayf  ecittii^aili ci$4i* 

fettfitm  dtrimmiHir, 
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•47r*lnterprcutio  c  2.  dcfponfalibus. 

^S' Pcrfornicationcin  ,morbum,hzrefin,  •atenohneni 

*    dcfoimitatem  fpoDfaliadidrahuntur.  '  ' 
^49  Num  fponfaviflupratarepudiariAfponfo  poffiu 

50  DelifttomDisexperSy  non  puniendus.  ^  * 

51  Vicgini  pro  deftnfionc pudicicis aliquem  oc^idcrt  • 

licet.  ■  , 

$2  Fama&?iuxquipaiaiituc.  ^ 

53  Stupriitiettifiiiaior,^a3kmiiioitii»     .  , 

54  FamaniDegligenscnldeiitcenietof;    '  * 

^5  AnipoiiraUt  conttaheiii  cam  divhe^  cuz  pofleai  ii 
tnopiam  icdafta  eft*ilpoin&ltbiii  teuUcc  ?  aleat. 

'  56  £cqaidf  exnuptias  conttaftasdtiscosiikitau  iAtcUI* 
gatitt.  '  ' 

57  An  &quatenHsipoii(aUiiifbtacitaeoAdiitio]te{rdiat 

itaftantibuslconttaftastepmennir*  ,^ 
5S'  Ptopter  fponfi  aDfenUam  qaatehaslp6n(alia£blvatoi; 
.^^  Diftio /r6«/e€)(iiddenotet.         ^  ' 

60  Sponialiide  futuro,etiam  )urata,di(lrahuntaxpetfilb« 

requentiarponfaliadcprzfcnti* 

61  VarixdiiTolveiHlorumiponraUoiamcaafikt. 

% 

RAtio  ordinis,  ctirhoclocode 
nuptiis  Impcrator  difputct  >  cx 
pdncipio  tituli  prasccdcntis  ma^ 
fiifcfto  eoiidat*  Patria  namque  pote<» 
{kzs^  cuius  fupra  in  tcrprctatio  fufcepta* 
fuit,comprimis  juftis  nuptiis,fcu  lc- 
gitimo  matrimoaioacquirititr :  atque 
earationepleraq^c^  &quidcmpraeci^ 
pua  capita  matrimonialis  conin:adtt9 
hic  attinguntur^quse  aliis  inlibrislati& 
jDmc  cxplicatur,!^/ w  Fandeii.  lib.2s.dr 
^4.  tn  Cod.  Ub.s^  fif^  /.  &  2.  tiffiquinHkm 

e^  l>  l$b.  NoveUar.  u$  M0veU.  taz.  19.22^ 


*4   S^Q^iI^iTUR.  j.Tnst. 

ff.  de  fidh  homin,  fi  vc  ( Cdifu  fcrikhy 
quiaquinaTcantur»  patris»  noo  tnatris 
famlliam  (equuntur.  l^f4miUd.i96,ffJ( 
vtrb.Jignific.  atq^adeonomen&f  no- ^ 
|i>ilitas  cx  paterno ,  &  non  roaternoge- 
^crc  dcducitur.  /.  /.  §•  z.ff.ad  munietp.L 
^xemfU^iif.  cMdecHriomb.  Cor^fl^.u 
Mifaelf.  iufyciv.c.  is.  ^  Tbaddus  Pifo  bk 

'  ^  Necinoverit^quadfiliacitraemaa* 
cipationcip  ciocata,in  patris  fui  potC' 
iftatcffflaneat. r.jl^i/f  agn^fcend.  ^ 
^lend.Ukl.  t.  §.  i.  Lquotiens.  ^  o-fffoluty 
wnatrimon.  Lplia^  lich.  tz.  C.  de  colLatio^ 
wi^.  jus^ue  manti^paternum  )us  extiti.^ 

guetC ncqucat.  L  /.  ult.  /.  zff.  de  li- 
ier.  pffhibend.^  L patri.  20. ff.  ad  L  luL  de 
^dufeL  nec  $nter.4.C.  de  don^tjmter  vir^ 

*  H^r  uxor.  Lfi uxorem.  C  de  conditionib^ 
infert.fufifSime  TirdqueU.  deLL.  connu^ 
Sialib.gLi.part.  f.  in  princip.  ideoquc 
tdiccndum  vidcatur ;  natos  cxfiiiairu 

>  |)0teftate  patris  (Ui  exiftente  matris 
iCuasfamiliamrcqui»  at^ui;  io  potcfiate 
^y^  matcrpi  ciTef  £tfi  enim  partus  con* 

^itiOAcm  matiisnatmi  fcc^uitur ,  fi  Ic^ 

\  '     ;  •  • 


DEpATR.PoTlStC  8f 

.  gitiraarum  nuptiarum  ratio  nulla  iity> 
utin  vulgoqusefitis»  &  extracaufannLi 
.  jmatriaioniiconceptisaccidit/./^;ri94-^  . 
fur^.  24.,ffideJiat.homin.  L^Anfin.  Ls* 
ffidein  iui  vocand,  (i  tamen  defaniiUa 
quasratur»  &Icgitim2enuptiasdemon^ 
ftrentur :  partus  five  libcri  rio  matrem, 
fed  patremiUtpote  principem  &milise» 
civili  ratione  ac  naturali  asquitate  fe- 
quuntur.  d.  l  cum legitimje.  jg,    d.L  lex  . 
natura.  24.ff.  defiat.  hom.  Lj.  (^-irik  - 
fiqqqff.dehis^quifiti  velaL  iurfitnt.  dJ. 
fafmlia\i96.ihij^  I).Goeddam.num,3  ff.de 
vfrb.fignifie.  f  llndc  eleganter  &ar-  ^ 
gute  Uipianus  ait:  muliercmfamilias 
iliac  &  caput » &  finem  eflfe.  Lpronuncia^  ^ 
tio. igs.  infin.ff.eod.  ttt^  Caput  quidetf^. 
cft,idcft,principium  (utibidem  Alcia^ 

)  quia  uhacam  mvito  d6<* 
minium  in  domo  iiabet  ^  eiurque  fa« 
xniliam  fobolis  procreatione  ac  pro- 
pagationc  conftituit :  finis  vero  eft$ 
quiaquam  fobolem  enixaeft ,  nonin 
fttiparr!S,fed  mariti  {^oteftatcm  fami«  . 
liamque  profcrt :  iScque  liberos  mari*.  . 

to,  nga  Tibi  ^  vcl  j^tf  i  f^o  gigncrc  c  te^ 


8^    §.  Qjii  IcfTUR.  ^^Inst, 

4it\xi,  hoc  §.  ncfir$,  ^  d.  LfdmiUd.  196. ff^ 
l  de  verhjigmf^  (ut niult^  paucis  conir 
pleifitar )  uxor  de  fapiilia  v^ru  non  pa« 
tris ^  clTe  in telligi tur.  /.  finult.  §.  luUd^ 
nus.  uhi Albemu^ .ff.  quod  falfo  tmt^t^ 
4u£i  geft.  effe  dicoi.  /.  qu$(unqu€.  10.  ibi^ 

7  ^am^.  C.  de  re  miUtari.  +  fipdcraquc  / 
pertinet  quod  lepidc  u|is  autumat 
Labco  Jurirconruitus  ^4pud4,  Gelliuni 

.  Uh.jj.  NeSl^  Attic.  c.io.  fororemappclr 
latam,ci|e«  qu6dqua(ircorrumna(ca« 
fUryiepareturqucabca^onio^  inqua 
nata  cil>  ^in  aliamgcntemfaiSiiliam* 

4^^^'^^%<^^^^^^U^*  qtiowdedturld^ 
cohus  Curtt^s  tom.  i.  conieciurar.  cap.  4.7^ 

Hiucfiliaqi  cfle  patri  fuo  po0c(nonem 

'  alieaam  ,  non  infcicc  £pidctus  dice* 

hzt.prout  etinf.  ^ilegat  Hcigiu^  hic  nufn.$. 

8  Hinc& t  ukoremfcqui^rum  ,dpmi- 
^iliunr^di^nitatem^acque  p(yile^iunL| 

-  viri,minime dubitatur. /.^i5r«?r^/ir<e^^w. 
t9.ffMiurtfdiSi.l.  exigere.tfs.  tiki  Bald.ffl 
'd^tud^.l.filii.  22.%i.kult.^.3.  ibiLSart.ffp 
dd  municifal.  Lfin.  C.  de  incolis^&c.l. 
foemitht.  S.ff.  d/fenatt^rib.  l.  muUeres.  13. 

,  <f  .dt4igttttatibM.  i2.  Bm^ 


1  .  •  . 
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pB  PaTR.  PoTBSt.  87 

^onifs,  c.  8.  num.  9.    Jeq.  Et  mfinuimuf 
f.in h. tif. tf.jfi.  f lUudqae prpceiUt  9  ' 
ctiam    yidua  $  Ut  videUcet  gaudeat 
adhuc,&potiatpr  priviicgiohonoris,- 
nobilitatis»  &  fofn,quod  vivete  marito 
,  hsLbcbatJJ.fiemiflx.SJnJln.jfdefin4tfi--: 
^  rib.d.Lfil^.22.§.i.ff.admumcip4l.d\ivii' 
fiEiodo  honede  vivatr  Ali4s  (iquideoi  ; 
omoia  privilcgia  >  tiQiiorcs  &  commo- 
da  priftkii  matrimonii  pctdit.pertext, 
^nLljUfilit.7.uhi£ald.^SAlic.C.derev0m 
f^ndiidonat.  Alexand.tn  d.  1.  ^um  qux*  ■  '  '  * 
ddm.igffMiiirifdi&,HifpolytideMarJiL  . 
.  in  L  unic.  num.ss.  C  de  rafiu  virg.  PineL  " 
in  L  ult.  num.  4.  C.  debon.mater.  Atqut 
debie  ifimiUbmjj  Utculenti^im}  differit  ,  \ 
'  Tiraquell.intra£l.dfNobilft.cap.iSjt.ij, 
&feq.&inlegih.connubiaL  d.gl.i.f.i, 
ttum.  zS.  cum  aUqttot  Jeqq.  &  ntivij^imh , 
Georgius  Acacius  EnenkeUus  Ub.  2.  de  prh  "., 
.^filegiuiuritcivil.  cap.  4.  n.  7<!.& Jeqq. 

Sed  quaeliioais      noa  iaelegah»  1  # 
tis :  Nunquid  iponia  aliunde  oriun* 
da ,  cum  qua  oaptiaB  qutdem  contta'> 
il»iuat>icdccadit^io4ddomumfDa. 
,  -  -  ^  f  y      ■    lixx  - 
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88    §.Q^uiIoitUR.  Inst.' 
riti,  aondumfecata  ed»  forumrpQQ-^ 
fifivcmaritihonfccus,acuxd  indo- 
mummariti  dedu£lafequatur?  £t(e* 
quinonimmcrit6quisdixcrit.Cu.Qi' 
cnimcxlegtbus  f  aiiegatis  patcat:uxo^ 
iiem  fcqui  forum  &  privilcgium  ma« 
liti:  exeodcducitur^  de  fponfa»cum  . 
qua  matrimonium  per  vcrba  de  pre« 
fenti  contraii um  eft  %  idem  ferendum 
cfrcjudicium:  quodnimirum,  etiam 

antctradudioncm  in  domummaritit 
fo^umeiurdemfortiatun  Ratiocon^ 
iequentias  eft^perfpicua  :  qUia  fponfa. 

I  de  t  pra^fentii  id  eft » cum  qua  per  mu>> 
tuumc6fcnfumnuptixc5tradasfunt»  . 
etiam^nodum  ad  domicilium  viri  tra- 
iluda  9  appellationc  uxoris  comprevr , 
I^cndltur :  adeoque  verc  &  proprie  no^ 
inina,tur  uxorxt(i  cx  cbnfuetudinc  lo» 
corum  adhuc  fpania  appellatur.  arg*^  * 
1.  nuptias.  30, jf.  de  regz  iuK  L  cmfuerit.  is. 

ff4e  camlit,  dermnfirdt.^  fimiUum< 
fidduciarum  fin^.  /.  h.  tit.  nu^s^  Pandr^ 
mit.  ^Felin.  in  Rubric.  dejponfalib.  Ro^ 

.mandn  L  /.  nu.  12.  Qunde  vir  &  ux4r.  AU- 

hrit.GemlMh.zMtmf^^^  * 

•     r  '  '  '     ■         '  ■ 
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Db  Patr.  PotssTv      99  .  V 
terea  certum  cft ;  rponfam »  cut^qua^ . 
nupti? funtinit^,cffc in propinqua  po^  ^ 
tcntia  euncfi  ad  domicilium  mauti:: 

cumjam  jam  ad  illucl  deduccnda  .ve- 
mii.     Atqui  potentla  aftui  propinp  i% 
qua,proaftuliabctur.  Lquipcsn^.  S.  §.  y 
Divm.ff.d^  manumif  iomh.  &  "f  proxi-  i| 
mecingenidus  pro  jam  cindoreputa- 
tnuipenult.  ibH^Bart*^ Bald.ff.de te^ 
ftament.milii.  it^m  rcs  dcftinatainlo-  \ 
.  cum  aliquem  >eo  in  locoeOe  inteUigi^  - 
Xm.l.fundi.ij.^.JinxumLfeqff.dfa^iQ'',  . 

«i^:ew/»//«Proindequeipoi^ 
tradMcendft  in  domum  mariti^pro  tra* 
'  dudahabetunafqupadcoforumrija*. 
r iti  forti  ttxT.  J»gelusin  §fuerdf.  nmi^^ . 
inf  de  aUionib.  AnAr.GaiLUb^  f.  ohfer-^ 
Vdt.  So.nu.g.  drio.  Dn.  Baro  Enenke!.  d. 
l$b.2.  defrivileg.  c^.  num.77.  Meunfr.$9 
traStJe  matrim.pairta*(a.n.u^ 

Huic  (ententias  nori  reclamatMo- 14 
dcftinusw/.  ea^  quadtj[ponfa.is^  ff.  ad  . 
municipalem^  cx  quacvincipo/Tevidc- 
tnr ,  quod  (ponia  doitnicilittm  viri  nda  ^ 
fequacur.  Njim  ibi  non4c  ea  agituf» 
^ua  nuptis  fa^ruat  coatra^ta?}. . 


'fo     ^.Qjii  Igitur.  3.  Inst. 
(ed  cam  qua  fponfalia  tantu;mihoceft, 
repromiiiio  futurarum  nuptiarum-», 
inita  fijcrunt ,  per  /.  i.jf.  dt  jponfnltb^ 
Atquebic  fenCusex  vcrbis  legis  coUi- 
gitur.  Aitenini:  fa^^u^deJponJkefi^Sc 
iicloquiturdefponfalibus  >  non  vero'  * 
,  deaupt:|iscoatradis.  QuQd^UriusU* 
quctexyerbis  fc^uentibus  illis  :  ante 
tontfd&mnuptias.  Itaquemanifeftum 
eA:  iafpecieiilius  ic^is  jrepromii^one 
quidei;n  futurarum  nuptiarura,  nu- 
ptiasautem  CQtra^as  aondum  fuifle.  . 
Quaniobrem  cum  in  propolita  quas- 
fiione  de  ea  agatur ,  cum  qua  nuptiaB  - 
contr^^asquidem ,  fed  pertradudio- 
nem  addomum  niariti  non  confura-* 
fnatsBfiierunt:  faciicintelicdueft,  aU 
legatan)  1.  ca,quas.3&.  ad  iianc  noftram 
ipccieni  nibil  peru(|ere:3C  confequea- ■ 
ter  re^e  .concindi  >  quod  paclla ,  cx 
aiiena  provinciaoriun4a,cuniquanu« 
ptixper  con(enfum  mutuum  contra- 
funt ,  etiam  ante  traduiftioneiQ 
in  domum  mariti ,  foruQ^  i 
ciurdem  (equa- 

m  • 
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O  E  N  U  P  t  I  I  & 
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.  %AdSMhfiunifiveInfcrifti9»tm  . 
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S  U  M  M  A  R  I  A. 

i  13  ATlOordiniSi&difpofitiotkulL 

\\^^ptitz\x^  nupriai  acc^ajri^  piEcediiiit  ';  ftqtttf 

huiuirei  caufa.  .  - 
f    SponraliaquiBy  ficim^e.  '         .  ' 

4  l5itferentiainternuptias  fic  Ipoiiialia» 

5  Spbnralia  de  prafentiy^ro  vtto  matttmxijfio  hab'eiita& 
i\  lndubiopotius  roatiimoiilum  fea  fponfilia  de  pne* 

&nti»  quam  de  fuctuo  »pik(uiiiim;a<  f  fic  ikuias  lel 
itlplexrauo.  ^  '  •  " 

f  Quift>onraliacontraherepo(fint; 

i   Impuberes  an  &  quatenus  fponialia  cotraherequeanttf  < 

9  An  in  rpottfaiibus  coAUahcadii  maiitia  stattaifiifii' . 

plcat.  . 

to  luradcfqdibuscafibasconfiiriiantur. 

11  Quxxtas  adfponraliacontrahendarequiraCttt» 

12  Pixrumptio  luiis  5cde  iucequxdicatur. 

K   Dcclaraturl.  in  fponfalibus.i^.  fF.dclponfaHb. 

14  Cut  lualitia  ztatcm  ^katximoaio  conciaheado  dtfi«' 

gnatam  fuppleat.  ' 

15  Civitatcs  mulcishominibusrepleri>  Rejpubl.inttre(l^ 

16  Conditio  viduitatemalicuiindiccnsimpiobatur.    *  "  ^ 
J7  Quomodo  Qionfaiia  contrahantur*  .  *     •  . 
IS  Sponfaliaquandotacttccontrad^aprsfumantur*  , 

19  A^us  dubius  ^cindiffeceriS,  a  confuetudinejioGt  i  Ut 
'    quogcritur,  interpretatibneu)  rccipif.j  ■  * 

10  Sponfaliatacit^criaminitacenfentur^yquanc^oialpa-»  , 
7    beres  vecbis,confenfum^uiuugalcmifflpoxtanti<^  V. 

h\i$,  contiaxcrunt*     .  *     V  ■  ' 

21  An  ficquatenus  adu5  tacite  fnciufu^flt V^alidojUt^l&ttii 

expreit«  geiius  uon  fubddat.  ^ 

22  Quando  put^y  vel  :n  dicmy^velfub  cdnditioneipoaii»  ) 

Uacontiiihantur. 
S3  Conditio  fponfaiibusappoiita^  vel  eft  neceflaiia »  vel 
faoac^^vciiux^iju  YciimjpojQibiUs. 


V 


.   t>  1  Nu^  t  iit.''     .  95 

/N4^'Interpretatio  c  2.  defponralibus. 
'  j|>8  rerfornicationem ,  moibum  1  hzreiin ,  tatcnonn^lal 

'*    dcformitatcm  fponfaiiadiftrahuntur.  ' 
^49  Num  rponfa  vi  ftuprata  repudiaii  a  fponfo  poffit» 
50  Delifttomnisexpers,  non  puniendus.  *  *' 

$1  Vitgini  pxo  defen(ionepudicicisali(^uemocci(im  • 
licet.  /  , 

52  Fama&vitaxc^uiparaiitttK.  ' 

53  Stuprirtieta$ftiaipr,qaSliiniiioitli; 

54  Faioaiif  DegUgcntcrUdtUiOeiiiettif,  ^ 

^5  AnfpoiiiaUa  coatcaheni  cum  divite^  aax  poftea  aj 
inopi  am  leda^fca  eft»i  (potiialibai  reuiiie  Taleat. 

55  £€quidj>ernuptiaf  conttaftatd^tconftitiiuiiitcld^ 

fatur.  .  ■    .  ^ 

L  quatenHsfponfali^  (iib  tactta  eoBditiotie(  rcbai 
ita  ilttttibtit')  contta&areputennu; 
Ptopter  fpon£  abfcnttam  quatcnatiponlaUafolvatoi; 
Diftio  /r^ffrctQiddcnotet.  ' 

60  SponiaUadcfuturo,eti^m  {urata,di(lrahttntiirpcrfttb» 

fequcntiafponfaliadeprsfcnti*  ^ 

61  Varis4iiroiven4ofttm^onfaUorttmcaHfik. 

RA  T I  o  ordi nis  ^  ctir  hoc  loco  de 
nuptiis  Impcrator  dirputet:  >  cx 
principio  tituliprsccdcntisma^ 
Hifefto  eonftan  Patria  namque  |)0tc* 
fia$^  cuius  fupraintcrprctatio  furccpta* 
fuir,comprimis  juftis  nuptiis,fcu  lc- 
gi  ci  m  Q  m  a  trimonio  a  c  q  uiri  t  ur :  atq  ae 
ea  rationc  plcraquc»  &  quidcm  prasci^ 
|)ua  capita  matrinionialis  c6nfta£fcaar 
hic  attinguntur^quse  aliis  in  librislati^ 
jG  m  e  cx  p  1  ic  a  t  ur ,  1»  Pande^i.  lib.2s. 
i9»  Cod.  Ub.s^  tit^   &  2.  tit.fiquinnb. 

in  lib.  MaviHMt.  ut  MfiveU.  taz.  ig^zz^ 
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np.  127. 134.  infine.  139. 140. 14.3.  j<,6.  ^  ' 
iSj.  Poteft  autcm  Jiic  titulus  ad  qua* 
tuor  capita  commodidlme  reyocaii^ 
I.  Eft  deijs ,  qnx  ad  jiiftum  tnatrimo* 
xuumrcquituQtur.  IL  Deprohibitis 
fivc  iliicitis  nuptiii.  ergo.  ^  fi^l* 
1 1  li  De  Jxsfiis  fiuptiaram  injnftarunr 

'  flut  prohibitjarum .  ^fi adtterftu,  IV^  D6 
ie|jtimatione;  §^/74//. 

i  Quia  vero  fponfalia  nuptias  hece^ 
iario  per  tempus  aliquod  prxccduni!» 
/.  quxfitum.  p.^tot.  titulff.  de  fpoitfaUh . 
wnUotit.ffderit.nHptd.cttmhkjiatite* 
i2.%.ftnuLtim.ff.  de  donat,inter  vir.  ^ 
vxw:  tan.fidtuiumeH.  §.  apparei.  27. 
•  i»l>tuteron,f,2o,v.7,  & Uatth.,i.v,i9^i 
ciim  nec  iingi  poiCt,  ut  contrahatiu: 
tiiatrimdnium » fi  prii^s  de  e6  c6ntia<> 

,  hendo  conventum  non  Ht  ;qu9  coo''. 
Ventioiponfalianint.  Quienimdicd<b 
tt  quis  poteft :  Ego  te  atiiipio  FxorHns 
EgoteaccipioFirumi  nindixerit  prius, 

-  quod  velit  matrimonibjungi?  Sed  & 
cam  maxiitic  hodic  obtauram  fpon.^ 
iEMiapiaeii^debeat  i  tum  ucii  aiiquiti 

fortaC 
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fortaflis  fit,  quod  rrarrimonii  con- 
fummationcm  impediat  Jd  tcmpeAi^ 
ve  amovcaturjaut  fi  amoveri  nequcat, 
nuptiar  inhibeantuf  t  tum  ut  honc- 
ftas  in  hac  Tanfta  corporum  conjun- 
ftionefcrvctur ;  quod  non  fiet ,  fi  fta- 
tim  ad  concubitu  effreni  libidinis  im- 
petu  conjuges  proruant-  jheodor.Be:^ 
in  tra£i.  de  refudiis  (jr  divort.  in  frinc.  - 
Vult.  hicnu.  9.  NicoL  Hemming.  inliheU. 
de  repudio.  pdg,  mihi.  isj.  &  feq.  Petr. 
Cregor.  in  Syntag.  iurisuniverJi.lib.S.c.s. 
(jrin  Syntag,  iur.  Ponttfic.lih.s.  dejponfa^ 
lib.  c.a.in fin.  Alheric. GentiLUb.z.  Dijputt, 
de  nupt.  c.  2.  diffuse  Paulus  CypvAM  in  tr. 
de  connubior.iure.part.i.  dejponfalikc.r. 
fertotum.  Hucquc  pertinciit ,  quaiat- 
tigimus,yr^e3^  ^.i.nu. 22.de patr.  pofeftat. 
Idco  de fponfalibus  nonnulla ,  utilita- 
te  fruduofa ,  &  oblcflationc  fuavi^, 
eruntpraemittenda,  antequam  matri- 
monij,  adcoque  hujus  tituli  ira6latia« 
nemaggrcdiamur. 

Spons ALiAj^^fpondendoficdi-  ^ 
d:ajquia  moiis  fuit  vcteriU  ftipulari, 
&  ijpondcic  iibi  uxorcs  futuras;undc6c 

G  fponfi. 
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fponfi ,  fponfeque  appellatio  nata  eft) 
funt  mentio  &  repromiflfio  nnptiarum 
futurar  u  m.l.i,2.&  sff-dejponfalib.  can. 
mftrates:3o.q.5.  &d.  can.ftatutum.^.ap- 
fa  ret.27.(j.2.  videatur  E  berhardus  Sfeck^ 
hart.cent.2.  quaft.iurii.  claff.  2.  q.2.  &3' 
Cyprat4S.d.part.j.c.2.§.i.  num.i2.&feqq. 
itent  §.2.  n.i.&2.  necnon  Stephanus  S"^- 
gedinusinlocis  communib.  loc.  defpofjfa- 
lib.pag.360.  t  Qaibus  definitionis  vet- 
bisoftcnditurd]{Fcretia  internuptias^ 

&  fponfalia.  Nam  aliud  eft  ,  nuptias 
contrahcre:aliud,promittere,fecon- 

traaurum:  ficutaliud  eft  ,  mutuanro 
pccuniam  dare ;  aliud ,  promittcre ,  fc 
daturum.  68. ff.  de  verb.  obl. 
Nuptiic  ergo  vcrbis,in  praefens  tempus 
conccptis , contrahuntur:  veluti ,  Ega 
accipio  te  in  meam  uxorem:  ego  t e  ac cipio 
in  meu  maritttm :  vel  ^promitto  tibi.qtiod 
fisuxormea  ,  &c.  Sponfalia  per  verba 
futuri  temporisineuntur:  \xi,acciptan* 
teinuxorem:vd  ^promitto .quodtedtt- 
cam  in  uxorem:  itcm ,  promitto ,  me  te- 
cum  contra£iurumnuptias.,&c.  Duaren^ 
gdtit.f. folute  matr.  c.  deJ}onfalib.  nu.i. 

Stephatf, 
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Stephan.  de  MalefcotJnlibr.  deNupttts. 

I.  f.io.  Be^  in  di^.  tradl,  de  repud.  ^ 
divort. pag.  6.  ^7.  Roberus  Dijput.  2.  ad 
In/^itutffbThep.fUndcfponf?Ai^dQ  S 
pr^fenti  a  jure  CanonicointrodLidai 
c.Jicut.zz.Gr  c.penult.  defponfalib,  reve* 
ra  nulla  funt :  fcd  eiufmodi  fponfalia 
pro  matrimonio  vere  contrado ,  licec 
nondum  carnali  copula  confumma- 
to,  habentur.  arg.  vulgata  l.  nuptias.sa. 
ubi  Decius.  f.  de  reg.  iur.  l.  penult.  in  fine 
princifii.ff.  dedonat.imer  vir.^uxor. 
l.  cuifuerit.  //.  in fine.jf.de  condic.  ^  de-^ 
monftrat.  Fulteiush.  n.  11.  D.  Collega  Bo^ 
cer.  Clafi\i.  Dijput.  19.  ThefdS.  adlit.  C. 
Infdubiocerte,  prsefertim  in  lingua  ^ 
gcrmanica,  potius  matrimonium,fivc  » 
fponfalia  de  prsefenti^quam  dc  futuro, 
praefumuntur^rg-.(r.//V^A  47.  in fin.de  te^ 
ftib.  c.fin.  de  fent.  dr  re  iud.  Tum  quod 
omnis  promKTio  in  dubio  cenfcatur 
pura  ,&abeotemporeincipere>  qua 
fit.  Leum.quiCalendis.^i.  §.  i.fide  verb. 
oblig.  Tum  quod  partes  contrahcntes, 
utrinque  ex  amore  &  ardore  propenfas 
voluntatis  1  magis  niatrimoniumb, 

G    z  quam 
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quam  fponfalia  coptrahere  voluifle  vi* 
deantur.  c.exliteris.y.  tuanos.  zd.uhi 
glojf.dr  Dd.  de fpofifalihu4.  Tum ,  quod 
alias  regulariter  contra  cum  ,  qui  lc- 
gem  contradus  dicerc  potuir  aper- 
tius,fi non  fecit,  interpretatio  fit  fa- 
cienda.  /.  veterih.  39^ff^  depacits.  Etea 
derepulchre(^graviter  D.Martirf.  Lu- 
ther.inltbello  »Dn  ^\i\<ki\iXi.drticult. 
Schneidevvin.  hic part.  /.  num^  /.  j. 
&iS^  VVefenhec.  in  paratit.ff.  dejponfa- 
lih.  nu.  3.  loachim.  a  Beufi.  in  tra^.  de  iu^ 
re  connuhior.part.  i.  q.  7.  S,  &  9.  t reutler^ 
V0L2.  Dijput.  6.  Thef.i.fuh  lit.  D.  Speck^ 
han.  d.  claff.2,  q.  3. nu.  /.  cent.  2.  Menoch. 
deprafumpt.  lth.3.prafumpt.  3.  num.  ult. 
quihm  addatur  Fachineus  lihr.  /.  contro^ 
^erfiur.  c.  41.  cum  feq.  &  Cyprdus  in  tra^ 
ilat.  dejponfalih.  c.  4..  8.  nu.  3.  &feqq. 
item  §.i2.i3'&J4-Porro  variasfponfalic^ 
rumdivifonesrecenfet  D.  lohannesVVi^ 
f^andusin  lihell.  decomug.  locoydedejpon^ 
fatione,  &S:^gedinus  di^.  loc.  dejponfa-^ 
lih.p.3Si*&3(io, 

Sponfatia  contrahere  poflunt  o- 
mncs,qui&nuptias.  Namubinuptias 

inter«r 
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intcrdidx  funr  :  ibi  /ponfalibus,  qua: 
funt  aditus  nuptinrum ,  locus  eflTe  ne- 
quit.  /•  oratio.  lO.jf.  de  (ponfalih.  LJi cjuls 
tutor.  60.  §.  quamvu.jfJerit. nupt.  Quas 
autem  pcrfonx  nupriis  copulari  pot 
finr,  infVa  fuo  loco  audituri  fumus, 

Saneimpuberes,etfimatrimoniuni  8 
inire  non  ^oi^nnt  ^  per prinap.  huiusti'^ 
tuli:  tamen  fponfalia,  dilatis  rejcdit 
qucin  piibcrtatistempusnuptiis,  jurc 
contrahunt:  fimodo  id  fieri  ab  utra- 
que  perfona  intelligatur ,  id  eft ,  fi  noa 
fint  feptenifio  minores.  /.  in  (ponfalib. 
fjf.jf.dejponfalih.  c.  literas,  4.  c.  accef^it. 
S.  ^  c.  penult.de  de(ponfat.impub.  Pro- 
indeniljil  ngunt  parentes ,  qui  pueris 
dant  puelias  in  cunabulis,  &  e  convcr- 
fo:  nifi  ipfi  pueri,pueila5que,poftquani 
vcncrint  ad  annos  difcrctionis  ,  con- 
fentiant. can.  1.30*^.2.  d.  c.  literas.  4.  uhi 
(Juiac.  d.  c.  accefit.  j*.  de  dejponfatione 
impub.  Sz^egedmus  d.  loco^  dejponfalibus. 
pag.361.  Bocer.  d.clajfi.dijput.  ig.thef 
(f6.Cyprduspradi5lotra^.  dejponfalib.c^ 
p.§.  i.        (^§^4.  nu.  I. 

Scd  hic  elcgans  occurrit,  &infi'  9 
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gnis  cxaminanda  queftio:  utrum  pucr, 
qui  propter  nimiam  ingenii  maturita- 
tem ,  ante  fcptimum  annum  coraple- 
tura  eodcm  uitur  intcile£i:u,quo  com- 
inuniter,  qui feptennium  fuperarunt, 
iituntur  ,  Iponfalia  rede  contrahat, 
adeoquemalitia  {  ut  Dodoribus  no- 
ftrisfandi  moseft  )  actatem  fuppleat? 
Etneganti,tanquam  vcriori ,  fubfcri- 
pfcruntfcntentisB  Panormitanus  mc. 
iuvenu.j.dejpofifalib.  Philipp.  Francus 
in  Rubric.  de  tejlament.  in  6.  verf  prima 
jprohibetur i a^c.lohznncs  Bruncllus  i/^ 
tra5t.  dejj^onfalib.  concluf^.  nu.s^  &  no- 
yiffime  AndreasFachineus  ltb.3.  con^ 
iroverfiar,  iur.  c.  26.  ubi  etiam oplnionis 
€ontraria  auSiores  refert :  quiba^s  adijci- 
endus  esi  Thadaus  Pifo  in  tra^i.  dejponfa- 
lib.part.  i.  cap.  quifponfalia  conirahere  i 
10 pojfnu.  I.     Probaturautcmhsec  fen- 
tentiaiftisfundamentis.  L  Quiajura 
conftkuunturdeilliscafibus>  quifrc- 
quenter  accidunt,  &  utplurimum  ita 
fe  h  a  b e n  t.  /.        d.crio .ff.  de  legib.  & c. 
Hinc  iicet  rariffimi  cxempli  invenia- 
turcafus,inquo  noncadem  obtineat 

ratio^ 


m        '  — 
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tatiO;,  qusinreliquis,  fubgeneralidi- 
fpofitione  contentis,milicarc  foletiat- 
tame  propter  illud  rarius  exemplum, 
a  regula  non  eft  recedendum:fed  juxta 
eius  dcfinitioncm  iftud  quoque  diver- 
f»  rationis  cxemplum  decidcndunij. 
Ideoquefiprscocis  judicii  puerrepe- 
riatur  ,  qui  ante  feptiraum  a:tatisan- 
num ,  quid  agat ,  fatis  inteUigat :  cum 
reshscfitrariirinii  exempli;  non  erit 
eoiiicafudecidendo  rcgulanegligen^ 
da :  fcd  in  hoc  quoque  pucro  idem  fta- 
tuendum,  quod  de  cxteris  omnibus 
rcguiageneraliftatuitur :  eum  videU- 
cet  ad  fponfalia  contrahenda ,  antc  fc- 

ptennium  nullo  modo  eflc  idoncum-<. 
1 1.  Quia  ubi  certa  xtas  ad  adlum  con- 
ficiendum  a  jurc  rcquiritur  :  malitia, 
vei  prscoci  judicio  fupplcri  non  po- 
teft ,  ut  colligitur  ex  l.  qua  atate.  s.  ff-  qui 
teftam.fitc.  pjf.l.adrenifuhl.  8. ff.de  mu- 
nerib.fjrhonorih.  Panorm.  in  d.  c.iuve- 
nis.de Jponfalib.  f  lam  vero  a:tate^n  an-  n 
norum  feptera.  ad  fponfalia  contra- 
henda.jure  civiliPontificioqjre^uiri, 
patetf A?  d.  l.  f» J}onfalib.  i4..ff.  eod.  d.  c. 

G   4-  Uteras, 
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literas.  ^  d.  c.  ^xcepf.  ^d.  c.  penult.  de 
dc/ponjationetmpuber.  III.  Siparvulus 
fcptcm  annis  minor^ob  fagacitatem  & 
j^rotrcox  ingcaium  ,  ad  fponfaliorum^ 
concraclum  admitterctur :  ociofa  & 
jTupcryacanea,  ciuforiaq  ue  cfficcretur 
LcgMm&Canonu  dcfinitio,quaccr- 
taatascontrahcndi  fponfalia  prsefcri- 
pta  cfr.  Quili bet  enini,  qui  Iponfjilia i 
pucro  fcx  annorum  contracla  volct 
falvare,  contendcrc  potcrit :  pucrunu 
ilium,quamvisccrtafit  a^tas  fpoafili- 
buscontrahcndis  dcfinita,  ncmpcle- 
ptcm  annorum  5  fuiflc  tamcnpr«ma- 
turo  intellciftu  pra^ditum  ,  atquc  it^ 
fpofaiia  cekbrare  potuifrc.  I V.  Quan- 
12  docunquc  *}•  jus  aUquid  prxfumit,  5c 
fupcrpr«fumpto,  tanquam  fibicom- 
perto,  ftatuit  ac  difpOnit :  illa  prafum- 
ptio  dicitur  jqris  &  de  jutc  j  contra 
quam  non  admitticur  probatioinco- 
trarium.  Alciat.intra^.de prAfufinpt.  in 
praludiiSjp.  n.  s-  Mf>JOch.  dcprafumpt^ 
Itb.  X.  q.).  num.  /7.  (^zo.cumfeqq.  uhiex 
aliorum  fententtafubijcit :  ad hoc^  ut pra- 
(umptio  iuris  <^  dc  iure  dtcatur,  non  ejfh^ 

optis. 
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epfiSj  ut  Ux  expre^e  prohationem  contrd^ 
riam  reljziat.  Scci  in  ncftro cafu  Jus  ca- 
nonic  u  ai  ijc  c  i  vi  1  c  p  rafu  m  i  t ;  m  i  110  re  m 
feptcm  nnnis  non  habcie  idoncum  in- 
tellcilumj  &ruperilla  pra;fumptionc 
difponiri  cam  Iponfalia  coniraherc 
nonpoflj.  Igitur  probatioin  contra- 
rium  non  admittctur  :  &pcrconfe- 
qucns  haud  obtincbit  in  judiciojqui 
quempiam  propter  difcrctionem  prae- 

maturam,antcfcptimumannumfp6* 
faJiainire  potuilTccontendet. 

Ncc  o  b  ft a  t prsallegata  l  in fponfalth, 
l4>.ff.de(ponfaUb.  ubiModeftinusait:4 
pnmordio  xtatis  fponfalia  cfHci  pofF?, 
fi  modo  id  ficri  ab  utraquc  pcrfoaa 
jntclligatun  Namnonljmpliciicr  di- 
cit  Jurifconfulcus  :  a  primordio  a^ta- 
tis  fponfalia  contrahi  polTe ,  dummo* 
do  intclliganr  contrahentcs  ,  quid 
aganc:  fcd  addit  QX\2iVCLjy/i modh  non 
fint  minoreSj  ^uam  feptem  annu^  Q}Ji- 
bus  vcrbis  cvidcntcr  in^icat  ;  pr«- 
fumptioncm  j  uris  cflc  &  dp  iure,  quod 
antc  fcptimmn-r  artatis  annum ,  in- 
tclicdus  impubcris  ad  fponfaha  ine- 
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unda  non  cenfcatur  efle  habilis ,  aut 

idoncus. 

X 4  Minus obfl:at,qa6d  malitia  jetatem 
matrimonio  contrahendo  dcfigna- 
tam  fuppleat.  cJeillis.Q.  c.  ult.de de- 
Jponfat.impuber.  Etenim  in  matrimo- 
niocontrahendo,  fingulari  rationere- 
ceptum  cft:utmalitia,  fivepraematu- 
ra  generandi  potentia  ipfura  a:tatis 
defcdum  fupplere  pofllt.Ea  auteni  ra- 
tio  pofita  efl:  in  procreatione  fobolis: 
ad  quam  quiidonei  reperiutur,  etiam 
ante  legitimam  setatem  ,  a  matrimo- 

15  niorepellendinonfunt.  t  Qiiiainter- 
cft  Rcipubl.  civitatcs  multis  homini- 
busrcpleri.  Li.ff.  folut.  matrim.  Unde 
prxclare  Divus  Hadrianus  refcripfit: 
femallc  hominum  adjcdione ,  quani 
pecuniaru  copia ,  Imperium  ampHari. 
Lcumratio.  7.  ^.fi plures.jf.de  bon.da^ 
tnnator.  Et  Ulpianus  refpondit :  favcn- 
dum  efl^e  partui ,  ut  in  kiccm  produca- 
tur:quia  non  tantum  parenti,  verum 
ctiamRcipubiicsenafcirur.  /./. §. &ge'' 
neraliter.ff.  de ventrein poffeff.mittend. 

16  Hinc  t  &  conditio  viduitatem  indi- 

cens 
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ccns  alicui  ,  veluti  publicae  utilitati 
contrariaimprobatur.  Ihoc  modo.  64. 
ffiAecondlt,  erjemonfir.  Iftaxatio  cum 
infponfalibus,  utpotepcrquxnonfit 
fobolis  procrcatio,  ccflct :  in  ijs,  con- 
tralicndis  praifcdptum  Legum&  Ca- 
nonum  cxadc  fcrvarc;  nec  quenquam 
ante  feptimum  aiinum  >  quantumvis 
citius  intelledus  maturitatem  videa- 
tur  confecutus ,  ad  ilia  contrahcnda 
admittere  debcmus.  EtdehacqUi^Jlio* 
ne  CGpiose  dfjputat  Petr.  Nicol.  Moi^m 
in  tra^.de  nupt.  c.  quipopnt  contrahere 
IpohfaUa.  num.3'&feq^  &  Alberic.  Gen- 
tiL  lib^s^denupt.  c.  i. 

Contrabunturautcmfponfaliaho-  17 
die  folo  confenfu,  fine  ftipuiatione,ar-' 
rha,aut  fcriptura:  necinterpracfcntcs 
foliim,fed&interabfcntes,pernunci' 
um,procuratorem,  aut  literas.  kfufji- 
cit.  4.  l.in fponfaltbu^s. 7.  &  1. tdtim.jf. de 
Jponfalib.  l.  quid  ergo.  13.  §.  i^jf^de  his^qui 
not.infam.AQQi^inwxs  vcro  confcnfum 
corum  comprimis  ,  de  quorum  eon- 
jun<3:ioneagitur:  deinde  eoruni  etia^ 

in  quorum  iili  funt  po  teftate:  par  umqj 

refert^ 
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Tcfert,  cxpre(se,antacite,ideft ,  noa 
contradiccndo  confentiant  :  modo 
onihiuni  confcnfus  adfit  IJi  fuellA.6. 
i/.  /.  injponfalth,7.  Ljponfalia^  ji.  l.fed 
ijU£.i2.  (jr  Lfe^.ff.dejponfaltb. 

Unde  fi  puellse  pater  patri  adolefcen- 
tis  dicat^  fiiiam  meaEn  derpondeo  fiiio 
tuo:&adolefcentis  paterrefpondeat: 
&ego  filiunj  meu  defpondep  fili?  tua;; 
liprarfcntes,  puella  &adoiefcens  ta- 
ceant,  fponfalia  refte  inita  ccnfentur. 
d.  Lfed^  quA.  12.ff.eod.  (jr  ^r^.  c.  /.  circ4 
fin.  de  defponfat.  impuber.  Cypraus  in  tra- 
Hat.dejponfalib.c.7.^.  i.num.s*  Ex  quo 
j8  &    illud  confequitur  :  fi  juvcnis  an- 
jnuium  puella^  tradat»  &nihiIdefpon- 
falibus  contrahendis  dicat ,  cumque 
illa  tacens  accipiat ;  fponfalia  tacite 
contrada  pr^fumirdummodoinloco 
id  fiat,in  quo  ut  plurimum  pro  fponfa* 
libus  contrahendis  annulus  dari  fo« 
leat^  annuliq;  traditiofponfaliafigni- 
ficet.  CaBterum  fi  pro  more  & confue^ 
tudineilIiusIoci,traditioannulifpon- 
faliade  praeffcnti  feu  matrimonium  fi- 
gnificarct:  tuac  (i  aanulustraderetur, 

nullis 


De  Nuptiis.  107 
liullis  adhibitis  vcrbis  fponfaHa  vcl 
matrimonium  dcnotantibus,  diccn- 
dum  cffet :  matrimoniu  potius ,  qukm 
Iponfalia^contradum videri.  Itafen^ 
ferunt  Ahha^  Panormit.  in  C4p.  illud.  11. 
de  frAfumptionth.  Anton.  de  Butr.  in  c. 
ult.  nu.  S.  dedejponf.impub.  ParifconfiL 
<,^.lih.4.  Alheric.  Gentil.  lih.  2.  denupt.  c. 
16.  Menoch.de  prafumpt.  lib.j.prafumpt. 
2.nu.6.  ^  alij ah his  citati.    Eftqucra- 1 
tio  perfpicua:(juia  omnis  aftus  dubius 
&  indifFcrcns  , a confuctudine  loci ,  iii 
quo  getitur,intcrprctationem  rccipit: 
ncc non  contrahcntcs ,  juxta  confuc- 
tudincm  civitatis  ,  in  qua  contra£i:us 
celcbratuscft,  contraxifle  cenfcntuh 
Lfi de  interpretatione.  J7^jf  de  legihus.  L 
^  quodfinolit.31.  ^.quiaaf  idua.jf.  deadil. 
ediSi.  l.fifervus.so.  ^fin.ff.  delegat.  i.  l.fi 
prius.  17.  §•  i'jf*de  uq.  pluv.  arcend.  L 
Labea.  7.     i.  &  2.jf.  de  fupeUeSi.  leg.  L 
femperin  fiipulationibus.34.ff,  dereguL 
iur.  c.  cumdileSius.  S.de  confuetud.  lati 
Decius  confil.  s7p.pertotum.  Quod  fi  vc^ 
ro  in  loco  fimus  5  ubi  nihil  fignificet 
annuli  traditio  ^  &  adolcfccns  tradat 

ahnu«> 
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annulum  puell» ,  ciusque  digito  Itti* 
mittat :  hoc  cafu  non  fponfalia  de  pra:- 
fenti  five  verc  nuptisB,fed  fponfalia  fal 
tcm  dc  futuro  contrada  prsEfumun 
tur,  utrcBecontra  Bummnftatutt  Me^ 
nochimprdcitato  in  loco^  nu.g,  uhi  de  hocy 
dr  altfs  cafibt46  omnino  videndm  efi. 
5L0  Sed  &  tum  fponfilia  tacite inita re-* 
putantur:quandoimpuberes,quima- 
trimonium  contrahere  nequeunt,ver- 
bisconfcnfumconjugalem  importan- 
tibus  contraxerunt:  ut,fi  pucr  dicat: 
K^ccifio  t€  in  uxorcfn  ^c^^.Hacnamque 
fpecie  etfi  quoad  verba,  matrimoni- 
um  fitcontradum:quia  tameniscon 
tradus,  impediente  ^etatis  defeftu,  jn 
coriiugium  tranfire  non  poteft :  tacite 
Iponfalia  de  futuro  juris  interpretati- 
one  contrada  intelliguntur,/^fr  text. 
exprejfum  in  c.  un.  §.  i.  de  dejponfat.  im- 
fuh.  in  6.  c.  atteftationes.  lo.  c.ftn.  eod. 
tit.  Nechancfententiam  encrvat/./-^o 
fiquisita.jf.de  verh.  ohLig.  /.  eo  tempore^ 
so.^erf fedfideiuftfor em.ff.de pecul. 
I.  §.  quidergo.  verfdeni^.ff.quod  iujfk 

2,1  Ex  t  quibus  textibus  Doftores  han 

dcd»- 


dcducunt  rcgulam:  Quodadus,  qui 
xion  valct  eo  modo,  quo  agitur ,  mini«^ 
mh  valerepoffiteomodo,quofierirc- 
fte.potuir.  Nam  regula  illa  non  pro- 
cedit,  quandqid,  quod  ficri  poterat, 
includitur fub  a£lu ,  qui  inutiliter  ge- 
ftuscft.  Tunc  ctenim  adus  tacite  in- 
clufus  eft  validus^  quantumvis  a£lus 
cxprefse  geftus  non  fubfiftat.  L  fitam 
angtiftl.  13  .ffde ftrvttutih.  Co  varruv.  in 
Epitomede  (ponfahh.fart.  1.  c.3.  infine^ 
Sic  ergo  in  propofito  cafii,  cofenfiis  in 
niatrimonium  prasfens,  eft  quidcra  in- 
utilis,  ratione  ipfius  raatrimonij,quod 
inter  impubcres  inutiliter  contrahi- 
turj  fcd  non  ratione  fponfaliorunnu: 
quoniamhsBcfub  nuptiarum  contra- 
(Xxi  tacite  comprchenduntur  :  &  qui 
nuptias  contraxcre,mult6  magis  con- 
traxiflcnt  fponfalia,fi  illas  inutilcs  forc 
putaffent.  Mozz,iuspradi£i.  tr.de nupt^ 
tn  princ^nuji. 

Prasterea  fponfalia  contrahuntut  ia 
vel  pure»  c,  2.  in  princ.de Jponfalib.  vcl 
adjeda  die.  c.ficut.22.ibi,  certum  termi- 
num^intrdquem.  d.  ti/.  vcl  fub  CQadi* 

tiona 


110  RiiBR.  TrT.  Inst. 
tionc.  tot.  tJe  conditionib.  af^ofitUt^i^ 
Dtt.  Collegd  Bocerus  clajS.  i.  Dijp.ip.  th.  69, 
Cypraus  in  traH.  de J}onfabb.c.  S.  §.  /.  ^ 
Thadam  Pifo  in  tra6i.  dejponfaltb.p.  t* 
c.  quib,  mod.Jponfalfa  contrahantur.VW' 
th  contrahuntur ,  quando  vir  &  niu- 
lier , fe  invicem  futuros  conjuges, ab- 
folut e  &  fimplicitcr pollicentur:  Dics 
(ponfalibus  adjicitur ,  ciimquisintra 
certum  tcmporis  fpacium,  aliquam  in 
uxorem  fc  dudurum  ,  convcnit.  Inj 
quafpccie  fi  per  eum  non  fteterit,  quo 
minusintraprajfixumtcrminum  cura 
cadem  matrimonium  contrahcret,  11- 
cite  ad  nuptias  alterius  tranfirc  po- 
tcm.d.c.Jicut.22.  dejponfdltb.  Abbasirt 
c.deiUU.s.ntim.S'  dici.tit.  Mo/^usme* 
tnoratolocOyn.i2.drij.Siibconditioae 
fponfalia  cclebrantur  j  ciim  quis  ,  fi 
quidfadumfuerit,  velnon  fuerit ,  fc 
allquam  in  uxorera  du£turum  pro- 
mittit;  veluti,fididumfueritj  cgotc 
flccipiamin  uxorem  ,  fi  centum  liiihi 
dcdetis,ut/nc.  deillis.  /.  deconditionib. 
appojit.  ubf  qoifpiarri  juravit,accipcrc 
muikrem  ia  uxoicm ,  fi  ccntum  fibi 

dona« 


I  '  ■  /  ■ 

dofidvbrit :  ccntnin  non  datis ,  f  ecipoi; 
te  cam  Qon  tenetur  :  nifi  poilea  purei%, 
confenreritj  Vel  eain  cognoyerit :  quia 
tunck  coliditidne  app6tit4  recefiant 
VidQtut.t.periMos,  6,eodi  tiuSehneidi* 
*tfvia.hicinpritHap.n.s4.ii'  S<fi     Pla-  z| 
Heccinditio,  quai  appoiiitur  rp6nfali«  ^ 
bu$,Veinecenaria  eftiideft*  certocx- 
titUra,veIefl:Iionefta,  Vel  turpisj  vcl 
impo&bi\mD,CelUg4BHerJ.DiJp.  tp^ 
thef.j6.  NecefTaria  eftj  MXidcciptamte 
-  iixerem^er4ijileri4ittr:(\  uae  cdnditio^ 
cum  ordine  naturs  omnino  fit  eXtif u-  . 
ta  i  flatim  pro  completa  Iiabetut. 
iekilitktHs,  qitd.  6.  injr.  ie  ^trh.^lfl^.  L 
tum  dd prajeiis.37.ff.de  reb.  creditU.quitt 
Jied.H.ff.de  condiSi.indeh.l.  tenditib.ioOi 
jfM  'Oerb.ebL  l.Ji pupiUut.  p.  §,  i.ff.de^ntt. 
'Vdtionih.tachinemhjg.s.contreverf.iitr* 
t4p.  30.  Quo  & hac  conditid  referett* 
da  eft :.  coatrdh^nt  tecum  uMttituoniUM^ 
JiJtitius  moriatur.  Nam,  &  hasc  ^  c  lin» 
■aoti  poifit  non  e lciftcre  t  derta  j  udica» 
tViX>.Lheres.  79*  inprinciff.di  condit.  ^ 
demonJlrat.Cyprdut d.  c.  S,  %a.  n,^.  Quo 

Q>e^cilludFoi|tauii:  ^ 
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fitilMPjopctci): 
Jtgtt^iisaHtprtfiiismmjHaqmem^manti.  . 

Honcfta  condirio  cft  j  we\ni\yfi  fiier 
(ifenferit : fireligionem  chrifiianam  am- 
flexmfiteriSy  ducam,  teuxorem. ^ 
fiatertuut  dederit  mihi  uominedotismil' 
4e,aecipiam  teuxorem.  Quax:onditionc 
cxiftente,  fponfalia  ratafunt:  non 
cxtintc  aut  pcpdcnte ,  pihil  prottiip 
i  fui»  vidctut -adeo  ut  alteri  parti ,  invi- 
ta  alteri,  pcenitcrc  fit  concdfum,  rV«r- 
"  me. dajponfal. in6.c. fin. deprocurat.in6, 
dm-  c.  deiliis.i.cfupereo.f.&cfeq.  de 
'  conditionib.  appofit.  D.  Magirm,  CoUeta 
.  eharif^.  dijp.  de.iure eonnulf.de  Anno  1600.^ 
•  Re^ondent.  M.  VoltT^.  thef.  i.  ubi  hmtef 
fenteniia  pluret  J^aeres  refert.  Turpis 
conditioj ,  fi  conua  fubftantiam  fivc 
.Jt\^turam  matrimonijfucrit  {putuydet' 
eumte  uxerem ,  /  generatienem  preUs  e^ 
tiites:  ve\»donectnveniam  aliamhon^' 
re.autfacultatihus  ditierem :vel  ifipr^ 
^uaftuadultetaudamte  tradas)  fponia- 
lia  vitiat,  caquc  cfFcdu  carcnt ,  &  vAna 

ccnfcntur:  fi  v«6  «lii*»  t»wpi« 
'  ..  ..  .     .     .  (vcluti 
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/i\t\vLXi^  homicUium ,  4ttt  facriUgti$m*  - 
dHtfmmm  cmmifirts:\e\,fivirgjinem  te. 
4nvener9».&c,)  propter  favorcm  coa^ 
jugii,  pro  non  adjcad  \\zhtim.c  Mltim. 

ihij^Cm4U:ie€9ndit.appofit.^:^uodfMrr> 
fi  ex  caufM,23.  infr,  d^  inutHtb.JiipmUt^ 
Impofllbilis  cooditio  ( veluri,y?  di^it» 
calumattigeru.  ^.fi impofibt^,  ii.  infi^ 
d.  /i/.)  finiiliterfavo.rcmatrimonu  pra 
noii  adjeda  habcturs  ac  proindc  fpon- 
raliaratafudtcantur.</f<5F.<-.«/r;/07£9.i^~ 
^:ondit.  appoftt.  Atque  deifits,  &fimilihua ' 
"€oneUti9nibm  pofialus  pr»Uxe  BruneOuf 
intraa.defionfabh.  coneluf  jj.  Scbttei- 
devvin.  hicpart.  t.num.  32.  &  diqttoi 
feqe^.  loaohim.^  Beiifi.  intr.de  Htrecew" 
-nukpart.  i.  dejponfaUb.  q.  18,,  &  feq,  Cy- 
framd.  traH.  defionfal.  c.  S.§.  <f.  &fiqtf. 
Fachineus  d.  Ub..3.  eont^overf.  c.  36.  & 
feqq.  Be&a  in  traci  .de  repud.  &  dtvm. 
'f*g'  p.Mt7(^d.  tra£i.  denupt.  inprinc, 
.nu.i^  &feq.&  c,  de  divifione  m4trino9» 
nii.  num.  10.  cumfequentib.  AlbericGen* 
^lib.a.ienupt,v.ii.&fiq.  '  " 

'   Sponialiorum  is  potilfimiiffi  2 
aus<ft:ut,  licetjurccivililibcrumfijB 
-  ' '  H  X  alcer- 
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altciuttirenunciare,^  cum  alio  quO« 
vis  matrimonioia  conttaherc;/./.C^# 
fi$9fdUb,  (quanquam  iiie»qui  poenitet^ 
V  arras  >  quas  dcdit>  amittat  jautaccc- 
ptai  redderccogator  duplicatas*  /:«//< 
C.  ecd,  Bt  ea  dere  U$i  Ludovicm  Bebia 
htcpag.  66, )  tamen  jurc Pontificio,cu^ 
insauthoritas  (quatcnos  iacris  litcris 
BOii  adveriatur  /  in  dirimcndis  con-< 
tfovcrfijs  matrimbnialibus  juri  civili 
y  pr«valet»  tam  f  rponfus  •  qulm  ipoti& 
ad  matrimonium  contrahendum  re- 
giilaritei^obligentiir.  cextiteruSj^^s^ 
m.  io,  de J^etifitUb,  e,  deiUis.  7,  §.  muUet 
4utem.de  dejponfdt.  imfuber.in  tantoibi 
utille»  qui  poft  prima  rponlaiia  con* 
tradta ,  cuni  alterafub  juramcnti  reli.» 
.  gione»{ponraIia  contra&crir,nihiiomii-. 
aus  priora  fponlaUa  fccundis  jurd- 
mento  coniirmatis  pofihabitis^  abibl* 
vere  tencatur :  ^Uemadmedum  deeemi 

J»u0U»t$us,  j04»»  Audr*  Abhas  i  &  Pr^ 
pojit.  iu  c.JicMt.  2i.  dejponfalibt  t  Huia£« 
<|oeratio  eft$  qoia  jutattieiitum  dlfe* 
^«^ntrarium  proftii£tlonipriori,qua 
quis  tcnetui  fexvare^  cemciarium  cflw 

.  mmi^ 
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-    DiNuPTiis*  ^     iif  , 

ininimequeobrervandum:  cum  pec? 

cacum  mortale  foveat;quo<icommtt» 
leretur,  fi  promiflio  prior  non  ifetvare-  ' 
-  tur.  c.  i.  de  (ponfk  dugr.  Felin.  in  c,  /.  dc^ 
f4&a»  (f.  Hofiienf.  i»  c.vemem.  i6>  detm* 
teiur..  Cfi  yarrttvi^s  d,  EfitQm.  de^cnft-^^ 
Ub.p.  t.  €.  4.  num.3, 

Necmododi^a^eftruitteztasiff^.  ^7 
requijivit.  fj.defionf^lih.  cx  quopatet, 
.  nemlncm  cogendum  c0e  adeSim  du-  - 
cendam ,  cam  qua  rponralia  contrao  .  . 
xit.  Etfi  cnim  quifpiani  contrada  4  fc.  ' 
,  iponiaiia,  maxime  jurata,nuptiiscel6- 
}>randisconrummarc  cenfuraEcclefi*  , 
aftica  compeUi  poiTit.  d.  c.  exUteris.  10. 
^^^0/7/4^  tamen,  cumUberadebeant 
e(re  cqn j  ugia ,  4i0icilcsqi  foleant  coa-  - 
^oqes  habere  exitiis ,  quoties  aliqua 
iuftacauraruadet,eceiprorMmcontrar 
hen^ium  non  fore  conjundionem^vc- 
luti  qnia  periculum  eft  forca(fis ,  oe  * 
perpecuum  inter  eos  odium  (it ,  atque 
diflldium :  judex  ad  diflTdlvenda  fpon- 
lalia  •  qu^m  ad  eos  itiatrimonio  }ua>  . 
gendos,  propenfiorefle,  adeoque  mo* 
oitionepoaus  «quanicxa^iiliml  cda*  ^ 

» 
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^iooc  uti  debcr.  Et  itdd.  c.  requifivit. 
4t€€ipt€niumeJfecwffiFf4ncif€^  . 
in  exflicdtione  Tit.  Pand.  de  fponfdUh.  cJ^ 
4 .  in  fine.  Videantur  quoque  Alber.  Gen- 
tUJiL  6.  den$ipt.  €.2t.DavidM4gkusd. 
Jiifput.de  iure  connubior.  thefz.deAnnQ 
1600.  Cyprau4  djr46i.de fponfalib.  c.12.  §. 

&/€qq.  &  Jhadaus  Piji  d  tr.  defpon^ 
falib.  part.  x.  c.  qui pnt  effeciut  JponfaUo^ 
rmm.num.t.&2. 

Porroquod  iamiadicatumeft:juft4 
<|uandoquc  dc  causafponfumadiiia- 
trin^ium  contrahcndtim  pra^ise* 
coginonpof}c>nccdcberc :  id  neuti- 
<]ttam  procedit^  quando fponfaliade 
ftiruro  fubiccuta  cft  copula  carhaiis. 
Hasccnimcfficiti  ut  fpoDfaiia  in  con^ 
lugium  tranfeant  3  &  inde  neceditas 
ipenib  nuptias  contralicndi  inevita^ 
V  bilis  incum  bat.  c.^veniens.  &  c.  U^qui 
fidem.30.  deJponfaUhm. C\x)usxzt\0  eft: 
<]upd  jus  iqdubitate  prsfumat:  carna-* 
li  conjuniSionc  fe  commifcentcs,cum 
fponfalia  pr^ccflerint^Quptias  contra- 
herc  pocius,quam  fornicacione^^tque 
ita  moccali^^cccaco  fe  inquinarc  vq^ 

/  ^  ^  l^iiic. 
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luilTe.  Eftautem  prxrumpriohflBciuris 
&  de  jafe:  nec  uUaai  ex  parce  negantis» 
ieamniocontrahendimatriai.oaiunu 
GoivifTc,  probationem  in  contrariumji 
admittit.  ^aderediffuse&diligtnttr 
Jcripjerunt  Covarruv.  in  d.  Epu.de Jpor^^ 
JkUh.  p.  /.  c.  4.  §•  /.  Cypraued.  €.12.  §.  ts^ 
^  Menochimpjraalleg.  lib.s.prajumpt. 
(jr  fequeniihiis. 

'  £x  quoinfertur:  quamvis rcgulari^ 
tcr ,  binisiponfalibusab  codemcon* 
tradis,  priora  prxval«dnt.  dx.Jicut. 
de Jp$vjalibm :  poftcriora  tamca  con« 
cubitu  coafummata  prioribus  potio« 
ra  efle:  propterca  quod  cum  (pon(a  (e^ 
cundacamaliter  cognita  pr^erumatni^ 
matrimonium  contra£tum,  inprgsju« 
dicium  primasfpon&iUaBcqucientctt^r 
tia  cvinciturprimo^jc^.^rniy/r./tf^. 
txc:  licet.&c.ult.dejponfa  duor.  Qui» 
busin  locis  conjugium  primum » cot 
pula  carnalinondum  conlumm^tu^i,^ 
aon  toUitur  per(ecundnm,  cuicarnai-, 
4as  copula  accciTit ;  quiainprimo  coii^t 
jugio  jam  adcrat  conrcnrus  conjuga- 
lis.  Si  igitttt  iil  priaio  conjugalis  i(le 

H   4  coa- 
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>  confcnrus  aoa  i|itercc(ri(]ret ,  Ccd  t^fi, 
tiim  (pbnno :  utiq;  per(ecnndamcon«> 
ll^gi^ai  ^ollereturt  Quare  &ipnpftf9 
^i^Gif  c^rn  fponfgii^  fecupda  per  car- 
^stlpta-  popuiani  in  veram  Gnf  matri»  . 

IPQaiumcpntmut^t^^feqpifiur»  rpon* 
|alia  priora,ucpQte.cpnjugaiiconrenri| 
.4cftitutg^infirmari.  DeiadecomprQ* 
i;ii^twtfx  c.  dnp  ftHeri-  f*»  4e  deJ^onfat.ini' 
^<rj^^.  ubihabetur:  fponfalia  tollipei: 
ipatrimoaiam ,  quqd  a(i  |nitio  yipM 
Ippralioruni  duataxat  liabpit ,  fed  fu^* 
«PclTu  tempons  eoojugium  e^^Upi^ 
^  ^amet^  eigo  in  cafu  proppiitOf  (9? 
cunda  rponfaiia  initio  ^  CQn(^nrti  CQpT 
jugaii  fq^rrnr  rcoiota: attamen  ,  X^ts^ 
per  copulani  ^ITc^a-^At  matrimonlo 
l^joi.primis  fpQnraiib.  meritpiuntprato 
ferenda,  //4  trMli4frtf»$^0dn,  Andr^ 

£utri^  in  4-f'if*  qmM^m*  4eJpA«ralib,  • 

pSrtineB.  in  frstcitatq  ira£i.  de  jponfiMr, 
40McU)f.^.tttfm.^.  Cov^Hv,.itt4.  §.i,  n» 
M(^&  Uemcb.  d.  prsfumft.  i.  num.  17.  ^ 
m»vi^tm}  Gemilisd.  Uh.tMnuft.  c.3.  ^ 
Piaoe  quis  duabus  fidem  matri* 
monii  dcdecit,  po&caoxem  carnalitef 

cogaOf 

* 
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COgnoTeHCyadulteriuai  c6minifit.Ua^ 
quepi;ioj:~^c  r^pacationem  petere  Sc 
ikipecrare  poterit:  aut,  (i  ca  cum  adul- 
^eirpyeiiicyiverc^  &  matrimoninmie- 
mclprpmiiTum  conrummaretnonpp^ 
|;erit  pofterior,qu^  cum  adulcero  con- 
(cubuic,quicqa$  pi:^endei:e,qvod  prQ 
IpCi^s  matrimQnio  faciat,  Etenim  vel 
fcivit,iiiura  prius  iidem  dedilTe  alteri; 
i^tuncgri^yiuspeccayit :  veinercivit» 
(Sctamen  coocuQibere  cumillo  non^ 
debuit.  Nequecnim  k.  coitu  matrimo- 
|iium  inciioauidunL/.  Verum de hoeji" 
mHibtu^  cafihus pie  ^periie  dijferit  D.Z>, 

fsMtk*r,^libefl9,  DOtt  (^^(fai^en*  fortie» 
3'&  4»  D.  Bidemback'  in  Promfiuario 
"ftmut^.itf  Append.de  eauf.ntatfvmm^-' 
^.€*  2,aftafif  2.  &.Cypram 4»  tra^,  dt 

^ottf^Hm'  c.  ic>.  f .  &fiqq» 

quid  ft^tuendum,  fi  fpo^fbs  an- 
tc  conctibitum  pcoteftetur  •  pras(ente 
fSc  conrentiente  ipsa  fponsa  j  fe  nolle 
pec  copulamcftaalem  rnbrecntarani 
contratiere  matrimonium?  £t>  prote- 
Aatione  illa  non  obftante,  adhucptaBr 
^imimfttamoiuttm  bacin  rpeciecan«; 

H  5  >  tr^ 


tra^tim»relpoadcrunc  f4B$rmiunm^ 
felinu^  Ripd  tn  c.  cum  M.  Ferrarienfit» 
$.dt(0nftitumHilaf,  glojf.commmmtfte^^. 
(eft4  Cp  fer  tuas  6.  fuper  verb.  prafitr 
mendttm.  de  comditu^mb.  dfpofit.  Aretu 
mmcMfiL  i42.ttum,  S.plures^dly ,  tj^M 
refert^^fetfuiturMenochiifs  a.prtfumpt. 

num.  isiib.  3i  Qui  omnes  movcQ tac 
hac  racionc:  quia^cum  ex  caprocc^a* 
jCioncadcifcdum  produdainduccre- 
f  ar  pcccacum  morulcjpra^umeadam 
cO:,rporospi:optcr  coitumabiilapro- 
tcftacioncrcccfliflc.  Vcrumcontraria 
I  'ienLCeocia  probabilior  videtur.  t  Nim 
ijicl9ri$  &  ccrcisnuUuseft  co.njeduras 
locw.  l^Mtiu0ut.  137 -§^^*  i^fi^^jf^  ^ 
^bi^hUg.  Acqpi  in  pr^isfeiue  caXii  cla- 
f jam  efta&  evidcnccr  conftatrcopulam 
Aoa  contrahcnd]  nupciasf  fed  (cortao*  > 
diaQioio  ioterpolitam  dlc.  Ifthsc 
quidem  proccftatio  dcclarat  animuniy 
oftenditquc  »  fponiis  non  fui0c  ani^ 
Oum  percopulam  rubiccutam  macri- 
nionitim  concrahendi.  L  &  ft  quit.x^. 
%  fed  itttirtlttm.  ff.  da  religtof  (jrft^mpt. 

fnner.  ^^ec  ychcaieacejE  i^r^cc  >  qi)64 
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<iidcur:per£opulam  rabreetitAiii  rpd>> :  V 
fos  ab  hac  protcftationc  reccili^e.^ 

Non  eDim  verifimile  cft ;  quod  in  con- 
tineQtianimummutavenntf&rccor».  / 
'  lexerint.  Itaqueomnino  videturcon-^ 
• .  chidendam ;  qu6il  ob  cofmlam  il«  . 
lam ,  cuiebftat  conttariaprptcftatio,  ' : 
mtitrimoniumnoacenreatuicontra-»  • 

Uttum  ver6ipon£klibus  pra;ce(len<^9;^  • 
tibtts,  iex  camali  conjun£lione  rubfe- 
card  •matrimonium  praBfumatar  ».  ^  >  <  i 
fponfus  &  fponia  metu  mortis  illato, 
coft^i  fim  coire ,  Dodorum  judicia 
admodumvariant^  Sedcommaqaoi«i«  > 
veriorq  ue  Panormiuni  ^  PrMfofiti  i» 
e,  eonfuUdtiami.      de  (^onfM,  Smm 
&Henrici  Boic4n  d.c.is^Mifidem.3$Md. 
9ii.Bjirifiii»confiLig.n».6jf.Uk4.M4r*^  ' 
miNdv^drriin^ManudUCMfeJfdt^imim.' 
€.  22.  num.  si.    Edchinei  Ub.  3.  contr»-  • 
iterfiur,€.»8.^reUqMortmdbeodUe- 
gdtorum ,  eft  traditio ,  qui  mfttmoai-; 
um  hocin  cafu  prasfumendum  cfle  nc-  V 
gaat.  t  Pro^bttsoptioiiitefttextM  3$  .. 
mc.^/imUi/ma^dejfott/dUkubiPosk-i 
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m  Rq#iu  Tit.  xnst. 
tifexexprelseait:  <;onrcnrum ,  qui  liy 
inatrimohio  contrahcndo  requirittii^' 
4ebere  iiberam  elTe  ^rpootaaeunu» 
-  plenaque  rccutit^te  gaudece.  Cunu 
igiturhicintcrveniatroetns»  q«o  fp5» 
iiis  &rpoti£i  adcoajnn^ofie^  impel- 

[  luatur ;  mjitrimoaium  aoa  eftptaBAi* 
.  meiidiniu, 

.Nonobftat/./««/r^r.  i/.  §-/j^^rW 
^  mi,t.C4f(P&c4n.merito,is.q.i'  ubiex- 
prefiTaii^et): ,  volttntatem  coa^^m  eiie 

J4  aMquomodo  volwntiitem.  t  ^**» 

nim  coada  voluntas,  aliqua  voluntas? 
.  iiedaontalis»  qualis  fu^cit  in  m.atri<!> 

|]3onio,inquoomninolibera&  fpon- 
'  tanea  e0e«   plen4  £:€imtate  ^aa4ec« 

4cbett  , 

15,   Non  etiam  obftat,  quod  fi  matri- 
.  nemum  in  pr«Brenti  fa^i  fpecie  noft^ 
.  pc«iom4?r6tar,  fomicauo  eiTet  prsfii- 
menda,  (icque  mortale  pcccatum  t  i4 


■ 

1 

meretur  quidem  matrimonium ,  fi  rei 
in  obfcuro  eflet ,  vcl  fi  fponfus  &  fpoa* 
.  iaiateiaent^,  feafiTej^uconiugalicQi* 
viOk.  Atl9<^ife«us.^^  ubiliqaidQ 


( 
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«ppafet,tnettjmiiktQincfi<*)&ii,  qal. 
inetiiin  paiTus  cft,  affirmat :  fe  peccace 
snaluiire,  qudm  conjugio  confentice.  ^ 
>Hon  item  obftat » <|u6d  metus  iU^  1 6 
.  ib]us,quiin  conftamem  virum  cadere 
fiotefti  matfimoniumimpediat.<//^.r. . 
^emens.  ts*  &      CMp^dtiinuii*  dt 
^dnfnUh*  Is  autcm,  qui  alTcrit ,  fe  forni-  - 
candi^nimo  coiVifle,Vit  coi^ftaas  dict 
non  PQ.nTit :  cumille  folus  vir  cQnftant 
dicatur  \  qui  fords  eft ,  &  potius  vult 
eligere  mortem ,  qu^m  peccaie.  £to- 
nim  t  lerpbndetur :  non  illum  iblunL»  %  f 
hbminem  dici  conftantem ,  qni  mori 
inaVult*.  qu^m  peccate :  iedetiana^ 
lum^  qui  commuoi  iiominum  opinio> 
iie,  nbii  niii  vel  mortis  metu,  vel  gravi 
corporiscinciatii.terretur.  L3^&g.ff, 

f iM4inft>  f4u^^c.  Decifts  CdgncLm 

Deniquenoaobftat,  qu6din4>oii«  - 
metus  aliquis  confiderari  nequeat: 
qula  fi  metus  adeftet ,  ceffiiret  deiidek, 
rium ,  iine  quo  fruftra  adhibetur  coe«. 
undiconatus.  '^o^tn  cnm  F4chineo prif^  * 

mm^  HMt  iiu  diccndtim :  accideiic 
^         - .  poiTc, 
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pOfl<s,utpoftiiietoi»  illatum  tatidem 
provoceturcopulas  dcfiderium:  acia 
id  poti£is  confcntiat  fponfus  ,qu4m  ut 
oecidatur.  Fide  Uffielif  dliitr fentien^ 
tem  t>idacum  Covarruv,  in  Epi(om.de- 
fi9f^Mkk.f,  /.  C.4,.  §.  i.n.  n.  (^  Cy^rAum 
'i»trdaJe(ponfiUik,c.ii.%.zs.  \ 
8  -   Plane  tum  quoque  non  judicatuv 
contta^am  cflc  matrimonium>  quan> 
do  concubitus  feu  copula  camalis 
fponfaliaanteceffit.  Soein.  SeniorCen^ 
jU.zS,n.  6.  Uk.  I.  cevarmv.  in  di^nEjfi. 
tom.dejponfalih.fart..  is.  4-  f  num.  13. 
■  'Mmeeh.d,liif.  3.  de prafumftionib.fra' 
fnmpt.f.n.  42Mbiplnretdttegat.'^xvEA'9L^ 
'  mentum  huius  aflertionis  deducituc 
,  ■<txd^venkntits.ibi,fojifidempraftit4m  , 
'  eognaverit.  &  d.c.is,quifidem.  goMica^»  ' 
nakcofulafubfecutd.  de^onfal.  Ubi  dlt 
cituf,quddmatriifiofiiuni  cotraftum 
~  prsfumatur,  fi  fpon&s  poft  fidcm  pisB- 
Aitam,  id  eft,  poft  fponfalia  contta<^a 
^^ufam  cognoverit,  veiiicopuiacai^. 
nalis  (ponfalia  fecuta  fuerir,£rgo  i  cq- 
"tiario  fetifu,  fi  ante  fponfalia  con  tra  da 

^ooius  cogaav«cit  i^ooj^ta,    fi  cd- 

cub^ 

\  U*  -  > 


Uiyitized  by  Google 


•  ■  ■  ■    .     '  ' 

, ,     D  B  N  u  p  T 1 1  s  ;    -  *  lizf 
ttmtus  fponiaiia  antecefleric :  mjmri» 
nionium  non  eiit  prxrumeduip.  £ftq] 
ratio  iiujas  fententix  nd  obfcBni:  quia 
;  firponfaliaip£ia^amalem  copuianM 

iequantarj  fatis  manife^^  ideclaraUt  v 
''  contrahehtes/e  per  iUamnonaeoniTa^ 
-  xific  matrimoniam/ed veiicin  futuiu 
'  contrahcre..Sunt  cnim  fponfalia  fiitu*  • 
'  ranimnuj|>tkufumjtepll»i»t0a0«:<&pc^ 
fupponunt,  nuptias  nondumcontia- 

Ncc  rcpugnat  textus  in  c.  t4nt4.  J*  i9 
'  quifiUifintlegitimi.  ubioMtriitKHiiaiQ 

'  copuiaiiibfequenftvidctarxetroefalut 
ut  tempore  coitus  cdtra^m  cife  ccn- 
leatcHsdEfCaiimqtiod  in  ifto  c^icribitui^ 
conftitutiwi  eftab  EcdeiiafolummoF* 
do  favorc  prolis  fufccptae ,  ut  legitimai 
cfficiatur  ex  matcimcmiavfaljiectttm 
Aon  autem  indepr3Erumitur,^tempore 
copulx  matrimoniiicf&contraAoi^ 

Nunquid  vero  nKitmonium  ,pi:«>  4CI  ^ 
fumatur»f)  poft  cotra&afponfalia,cat- 
nalis  congreifus  fire  copu}a  ver^nop 
fe^uator     conatyui  taatum.&  nixus 

"   '  '  '    ,  adco- 
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adcopttkm ,  frcqueHS  dirceptatic^ 
Et  ex  tali  eoo»u  non  eflc  praefumen^ 
4um  mattimoniom « crebiius  placttir« 
per  text,  exfrejjum  in  c.  ulti  deJ^on/aUb^ 

41  Nectvalet,  H  dicatur,Conatum  illic 
non  kabuiiTe  effe^am ,  ob  «tatis  de- 
fe^um :  quod  (ponfus  impubes  fuerio 
Quandoqufdem  hac  interi>fetatio* 
ne  nimis  jEeikiogeretttr  atque  impro- 
priaretur  contextusiile^  qui  dilerce  de 
adoleic^te «  ficqHe  de  h6to  puberd 
loquitur«  Froprie  enim  is  adolefcens 

'  -  dicitur,qui  pubeseft./.^«r///^.20.§./. 
iAiM4»tcl. ff.de  l»h€tM.lig.  (jeCquoque 
te&ag4turi  quodnixuside  ad  copu« 
lam  >  prfl»fiiQiendu$  (it  maritaii  afFedtl 
ikaitus :  ut  ita  (iniftra  pcccati  rurpiciO: 
oKritetur.  Quia  okxA  caroalis  copula 

^  ftqoitarfponfiilia^a^iiioftituiipctf. 
fuButuK  i  000  tam « ot  oaala  fu^iicid. 
peccati  tollatur ,  qu^m  ex  eo^  quod 
ipia  copola  catmlis  fliatrimooii  pt6->> 

* ,  ptia  iit  4  &  illad  maxime  iodicare  vi- 
deatur:  quaeratioinibloconatu&at- 
ttotatione  iocum  ooaiiabet.  Mcyu* 
ia  tt4dde^r4tfimfUeg.i,frsftmft.}S: 
'  :    ■  ' .     .  CQVitU 
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Covarruvias  in  d.  Epitom.  defponfalib.  c. 

§.  i.num.  19.  Menochimd.praJUmpt.T. 
num,4-8. (jr {eqq.  Itb.  3.  Fachineu4  d.  Ith.  3. 
controverf.tur.  c.  30.  Et  antehosidem  do^ 
cuerunt  Panormitantain  d.  c.  ultim.  de 
^  Jponfaltb.  loan.  Andr.  Vominictts  de  San^ 
ilo  Gemmiano  i  dr  Prancus  in  c.  1.  §.  idem 
quoqiie.  dedejponfat.  impuher.  Ub.  6.  Are^ 
tin.  conjtl.  14.2.  nuvi.s.  ^  Sylvefer  Pie^ 
Hiis  in  fUmma%  in  verb.  matrtmonium.  2*  ^ 
i^uaft.i6. 

IlludextMcontroVcrfiam  eft  :  fub-  4^^ 
fcqUcntcm  cdpulam,fi  ante  eam  rpoii- 
falia  mutUo  cofcnfu,  vel  alias  lcgitime 
fiiiflbnt  foluta  ,  matrimonii  praefum- 
ptioncm  noninduccrc.  PanormitAnd. 
C.iSj  quifidem.  de Jponfaltb.  Pr^pof  inc. 
de  illts.  num.  4.  de  condit.  appofit.  Felinan 

c.  cum  M.  Ferrarienfis.  de  conftitut.  djr 
Menoch.  locoproxiifihdefignato.  nUm.zd. 
&feq.  Ratioinprompcueftrquiama,- 
trimonium  pcr  copulam  fpofalia  fiib-  ' 
fccutam  ideo  contra^lum  intelligitur: 
^Qod  adus  fubfcqucns  ad  executio» 
ncm  contra^lus  prajccdentis  geftu$ 
pracfumatur.  Jam  vero  »  ^onfalibus 


*     I2S      I^UBR.  TlT.  TNSipC 

,  %ttttr  coniua^^id  caraaiis  po(l  (li,£[<;^ 
lutioifem  contingcn^on  «jdftimaiaiH» 
4»&k  ei£:  a4  CpQAialia'  coniiiaifnii^ 
<|u«nullaamplidscxi(luot  .  ' '  >r;£#% 

' ,  4^rcizti^>/ed ctiam  ex  tr^jdu^oaie 

-  isin  domum^  fpon(ivmatfiiiK>niun()s> 

^    «x.pct|eiHia  ^  .reiui^  magiftra^ctbtun 
iion-rolere  dotnumde<kK:i  fpcmra&;i^ 

^    ^friiei^^icnteQtia  probat ur  ex  L  mtfl 

noiilieres  -ver^  nuptoi  ad  domos  ma% 

6<iui4en»  iaUv  prsfumptioneni^. 
fiupeiaGimi ,  &  conjugalis  confenruit 

tj9iui^rem,eJfemte^g^ud4Ut^  Cf % 

'  mrigi^ur  Alkfricus  Centilu  Ubr,*  ^.  4^ 
$1$^.  C4tp.  17» '  €^  eiuiR 
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certis  ac  indubitatis,  non  incertis>  niti 
debemus.  De  eademre  varias  Doclo^ 
rum  opiniones  refert  Fachineus  prafatOf  .  ^ 

^  ltb.3,  ccntr0verfiur.cap.3x.  Et  hic  re^ 
petenda  crunt  ea,  qua  expofta funtf^.  /. 
depatr.poteft.  nu.i6. 

Sed  utrum,  fi  fponfalia  perverba  dc  44. 
prsefenti  pr^ccflenntinrerimpuberes, 
&  poft  tcmpus  pubertatis  lequantut 
adus  conjugalcs  ,vcluti  ofcula  ,  am-  ^ 

'  plexus,  &fimilia  ,  non  tamencopula>  ^ 

-  matrimonium  inducatur,  quseftionis 
cft?Etinducihoc  cafumatrimonium,  .  ^ 
reccptifllma  veriflTimaque  eft  conclu* 
€\o.p€rd.  c.  unic.  §.ribiyVelaliquemmo^  • 
,  dum  alium.  uhigloJf.de  defponfatampuh. 
Ub.  6.  Baldus  confiL iQ4^,lih.3.CaroLRuin. 
€onf203.  nu.2.  lih.i.  Decipis  conf368.  n.  z. 
dr  conf6o3,  n.  6.  MoT^  in  tr.  dejponfalib^ 
c.denaturalib.JponJaUorum,nu.4.&altf^ 
ipfuos  comemoravit  (^r ficutus  eft  Menoch. 
fracitato lib.3 prajh.n.64.  Hancfcnten- 
tiam  fpeciofisaliquotargumentis  im- 
pugnare  conaturCovarr./;;/'^//^'^.  Ep. 
deJponfp.ix.4.^.2.n.4.vtx\xm  eisomni^k^ 

buslatisfacitFachin.y5/>^W^/^<5?t?//^.:?*'  / 
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1^0      RuBR.  TiT.  Inst. 
controverf  iur.  c.  32.  ad  quem  Bominoi 
Auditores jiudio  brevitatts  remitto . 

j-  Diflblvunturfponfaliaprimummu- 
tuo  contrahentiumdiflcnfu,  ficUtrc- 
liqui contraftus. c. 2.  ibi^ glojf.dejpon- 
falib.  Lnthiltam  naturale.  35 'ff-  dereg, 
iur.  dummodoresadhuc  fitintegra,id 
eft,  copulacamaUsnon  fit  fubfccuta* 
Tunc  cnim  ,  cum  in  matrimoniuni.* 
tranfierint ,  diflcnfu  miniroe  diflblvi 
pofl^unt 5  utfupra  num.  28.  ex  c.  quiji' 
dem.30.  dejponfilib.didicimus.  Et  ifta 

6  quidemdiflblutiot  fponfaUorum  per 
mutuura  confenfum  vindicat  fibi  lo- 
cum,ctiamfi  ca  juramento  vaUata  fue*" 
rint:  notat  Glojf.  in  d.  c.  2.  in  verb.  i»'^ 
terfofitione fidei.  dr  verb.  iolerari.  inibijg 
Panormitan.  dejponfaltb.  Klingtusintr. 
caufar.  matrimonial.  circa  princip.  in  §. 
iurata.drc.  Beufi.  in  tra£i.de (ponfalib.  c. 
10.  Dectus  confil.  36S.  colum.ult.  &  confil. 
go3.nu.4..Go:ud.  conf^.nu.  i.  Ruin.  conf, 
203.  nu.3.  Ub.  I.  (jr  Uenoch.confil.  15.  n.  t. 
volum.i.  Hancquc  communcm  effe 
opinionem  afierit  Covarruvias  in  Jita 
Epttom.deJponfaUb.part.  i.  caf.s-num.n 
V*»  .  Cyprae- 
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Cyptarus  w  traciJe  connuhior.  iur.part. 
j.  dejponfalib.  c.  13.  §.  iz.  &  Thadxus  Pi- 
fo  in  tra5i.  dejponfalih.fart.i.c.  quot  nto^ 
disfponfalia  dtjfolvantur.  num.  /.  Ratio 
ciushasccft  :  quia  ctfi  in  Deum  jura- 
mentum  dirigitur :  promifflotamcn^ 
juramcntofirmata,nonioDeum,  fed 
in  hunc  confcrtur,  cum  quo  fponfalia 
contrahuntur.  Ideoquc  ex  hac  pro- 
miffione ,  &  ex  illo  juramcnto  ,  non 
Dco  qu^ritur  obligatio  ,  fcd  ei ,  cum 
quo  contrahitur :  ut ,  fi  ab  hoc  contra-  ^ 
^u,co  confenticntc ,  rccedatur $  nulla 
nccDco ,  ncc  ei  ipfiinjuriainfcratun 
Pcrjuriumautcmhoc  modo  noconi- 
iiiitti,manifcfl:um  eft :  cum  tacite  infit  , 
juramento  haec  conditio:fi  voluerit  is» 
<uiusinfavorcm&commodum  con-  . 
tradus  cclcbratus,  &  juramcnto  con- 
firmatuscft.  f  Necadverfatur  d.cz.in  47 
fine.de Jponfaltb.  dicens  ,  hocpoffciru 
paticntia  tolcrari:quafi  dicat,non  me- 
rojurc.  Nam.licet  iftud  c.  fponfalio- 
rum  difTolutionem  ex  mutuo  confen • 
fu,cum  paticntia  tolcrari affirmct :  nd 
ocgat  taracn,  furomoac  optimojurc 
.  1   $  illam 
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illam  per  mutuum  fponfi  &  fponfas 
confcnfum  ficri  pcfie.H^c  cnim  eriam 
cum  patientia  tolcrari  rede  dicunrur: 
quar ,  cum  jure  pcrmittenrefieripol^ 
funr,contraria  juris  (^onftitutione  non 
prohibentun  Sed  utrumetiam  inforo 
confcicntiai  (  cujus  potifiamum  hor.. 
bendaratiojfponfalia  miiruo  confcn-  . 
ludiflrolvipofilnt ,  aliis  difcutiendum 
rclinquo.  Vtdeatftr  Alberic.  G^nnLltb.d^. 
dijhutatiGKum.d^nuptx.z. 

Sccundo  ,folvunturfponfalia;  fi  al- 
terutercontrahcntium  fornicetur;  vel 
incidatin  gravem  &  abominandumLi 
xiiorbum,ur  in  lepranx,,gallicam  fca- 
t>icm,epilepfiam,  phrenefin,  vel  para- 
lyfinj  vcl  oculos  amittat,  fcu  nafum: 
aut  quidquam  aliud  ei  turpius  poft 
Iponfalia  contrafta  eveniat.  Siquidcm 
jpropterfornicationem  ,  autdeformi- 
tatcm  cnormeiTL»  >  aliosve  defedus 
Iponfalia  pra:cedentcs,  fponfalia  nonj 
diftrahuntur.  c.  quemadmodum.  25.  de 
iurciur,  ^  cfin.  deconitigie  leprcfor.  Cy- 
fraus  d.  tra£i.  dejponfalib.  c.  13.  §.  tf/.  ^ 
fiq^^  Thomas  Tr^vtjiant^  in  tractat.  dc^ 

f   .         .        .  .  f     '         '    \  ^ 
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Jponfalib.  privileg.  7.  nurn,  3.  &  aliquot 
fubfeqq.  Idcm  cff ,  fi  altcrin  hsrefmin» 
.currat :  ciim  &  illud  nioechatio  ^\i.€ap. 
nonfolum.2S.  qu^Ji.  /,  Lfilegibm.  16.  C. 
de  Epifcop.  audient.  ThadAtU  Hfo  d.  part. 
j.dejponfaltbm.  c.  quotmod.Jponf4l.dtf 
folv.num.  6. 

Quid  autem  ,  fi fponfa  non  fua  vo- 
luntate,fed  vi  a  quodam  dcflorata,  & 
jftuprumpcrpeirafucrit,  numjufterc-» 
pudiari  a  fponfo  potcrit  ?  Id  quod  ve- 
rius eflecrediderim-  arg.d.  c.quemad^^ 
modum.  de  iureiur.  ubi  ob  vitia  corpo- 
ris,  puta oculi vel  nafi amifllonem  ( in 
qux  vitiaalter  nuUa  fuaculpaincidit) 
alter a fponfalibusictiam  j uratis ,  rcce- 
dcre  potcft.  Eft  vero  vitium  csetcris 
longeodiofius  &  deteftabilius,  quocf 
cx  violatione  pudicitiae  infertun 
dem facit  can.  raptor.  27.  q.  2.  &ibigloJf 
cum  can.feq.  loach.  a  Beuft.  pradi£l.tra£i. 
deiureconnub.p.i.defponfalib.c.ioAnfin^ 
Covarruv.d.EpitJeJponfalib.p.ix^S.n.z. 
Cent,  d.lib .  6.d.nupt.  c.is.circfn.  Boc.  clajf 
j.  dtfp.iQ.th.jS.adp^.Mo:^  d.trJefponf 

c.^HomodofolvanturfponJalia.nu.g, 
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,  Ncc  adrem  facit ,  fi  dicatur:  cam, 
quaeculpsedolique,  ficqueomnis  dc- 
lidi  cxpers  pf?: ,  poena  non  cfTc  affi  cien- 
4am-  arg.  l.  autfx^a.  i0.L  crimen.  26.ffi 
defosnis.  Lfancimus.  zz.  C.  eod.  L2,§.nul^ 
iufk.  7'ffde  Vecuriomb,  Laltudfaui.i}i. 
ff.  de  verb .  fgnffic.  Lfi ideo.  7.  ubi  Bald^ 
C  de  his^  quib.  ut  indign.  hereditates  au* 
ferunt.  lacob.  Toming.  Decifult.  nu.27^ 
Etenim  fponfanonideo  poenampatU 
tur,autiuiuriaafficitur,  quod  (ponfo 
juftasobcaufasa  fponfalibusinitisrc- 
cederelicet.  Hacnamque  fubcondi- 
tione  fponfalia  tacite  contrafta  fuc- 
runt ;  ut ,  fi  quid  in  aitcrius  perfona  . 
contigiflct,  quod  tanto  odiocfletdi* 
gnurp,  licerct  alterifponfaiiacontra* 
49:arevocare.  Quod  cum  fccundumu 
tacita^  conventionislegcm  altpricon* 
ccditur:  pcena  non  infligitur  altcri,fcd 
id  pcrmittitur  tantum ,  quod  ex  tacita 
Iponfalioruni  conditione  cft  pcrmit- 
tcadum.Ex  quo  etiam  patet  refponfio 
ad  Lfiuxor.  ij.^  fiqkis plane.ff.ad L  luL  ^ 
de  adulter.  ubiin  tianc  adultcriipoena 
f  onilitui  ncc^uit  qua:  non  fponte ,  fc4 
tfi^--  viho* 

■-•'■'.        ■  .  •  • 

Digitized  by  Googl 


'    '  '  •      •  > 

D  E  N  U  P  T  I  T         .  J^^ 

vihofl:iumimpeIIentc>dcIiquit.  Nam*'  ^ 
in  nolho  cafu  {ut  modo  dicium)  i  n  fpon- 
fam ,  a  cuius  matrimonio  abfoluitnt 
Iponfus,  nuilapcena  conftituitur.^yr^ 
f4  df  re  cortfuli  itUm  poterit  Cypr.  in  ^r^- 
dicf.  traci.  dejponfalib.  c.  13.  §.  4.7.  &49* 
uht  hoc  cafu  Jponfam  minimc  repudiari 
^  ijfe  contendit^ 

Enimver6,quinliccatvirgini,aliiue  > 
honcilicmatronsc,  prodefenfionepu* 
dicitia: aliquem  occiderc ,  haud dubi- 
um  vidctnr.  /.  /.  §.  item  Divus.  ^..jf.adl^ 
CorneL  de  ficar.  Tum  quia  jure  hoc  c-  . 
venit,  utquodquifq^ob  tureiamcor* 
porisfuifecerit ,  jure  feciiTe  exiftimc-- 
t\xx.Lutvim.3*fj^deiuft.&iur.  Tum 
quiafama&vitaa^quiparanrur.  Liufta. 
p.ffJemanumijfvind.   Tum  quia  ftu-  f  J 
pri  metus  maior,  quim  mortis  e.flc  de- 
bct.  /.  iftiquidem.  8.  ^-pen.ff.  quodmet.^ 
cauf.  \  Tumquiacrudeliscft,  quifa-  f4 
mam  n egligit.  c.  nolo.  iz.  q.  /.  c.  non funt 
dudiendt.  11.  q.  3.  D.  Collega  Magirus.di^ 
Jput.deiureconnubior.de  Anno  1600.  th^ 
zo.  Rejpondente M.  loan,Henrico  Volf^^.^ 

ImL  PauL  Ubr.s.fcnt.  tituL  23.  §.  qutU* 
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tYonem^f^c.  ihij^Cuiacm.  Undc  con- 
venienterD.  Auguftinus//^.  i.delibero 
arbitrio:  Lcx,inquir,  datpoteftatera, 
Vel  viatori ,  ut latronem ,  nc  ab  eo  ipfc 
occidatur,occidat5  vel  cuipiam  viro, 
aut  mulieri,  utvioienter  in  fe  irruen^ 
tcm ftupratorem^fipoflTiti  intcrimat. 
Ncc  imracrito.  Caftitas  enim  femcl 
la:fa  &  corrupta,  poftca  reftitui  nequit. 
/.  unic,  inprinc.  C.  deraptu  virgin.  Hinc 
pra:clare  O  vidius/i?  Epifiola  Qenonkad 
farid. 

— ,  NuUareparahilU  arte^ 

,  "^^liafdfudtcmaefiideperitilldfimel  - 
Exemplum  ,  quo  anciliaadolcic^ntiy 
^  J  "Vitiumpcrviminferrcconanti^ad  de- 
fcndendam  pudicitianEi  genitalia  pr^. 
cidit,allcgat  Dm  CoiicgaBocer.^/^ 

ff^  lUinonamnino  dirfimilis  ho^c  quo- 
4  t"^  tldianacft  qua^ftio:  Ahisi  qui  cum  di- , 
Vitciponraliacontraxit»  qux  antcna» 
ptias  pcrfc^as  ad  inopiam  rcdada  eft» 
'  \ .  propter  hanc  fortunse  calaniitatem  fu- 
.  'pervcnientcm  ,  a  fponfaliorum  con- 
,  <|j:a^luccfilitcpoiruJ  l.\.Q\o^.itiverb. ; 


1 


GooqU 


9Culos.  loan.  Andr.  Ay?ton.  ImoL  aliiquc 
communiter//-/  c.  quemadmodum.zs^ 
deiureiur.  ita  diftinguunt :  ut  fponfalia 
iirma  maneanr,  nec  propter  faculta* 
tum  jaduram  refcindi  pofiintj  fi  mo- 
do  a fponfa  niiiil  in  dotem  promilTuni 
fitfponfo:  irritaautemfiant,  fifponfa 
dotcm  dare  fponfopromifcrit.  arg.C' 
de illis.  de conditiomb.  appo/it.  In  eandem 
defcendunt  fententiam  Bidacus  Covar* 
ruv.infjipealleg.Epito.  deJponfaUb.  c.s^ 
num.  4.  cum  duob.  feqq.  &  Petrm  NicoJ^ 
Mo^us  f  cttato  tra^.  de  (ponfaUb.  cap. 
quomodo falvantur fponfalia.  num.  10. 
fequent. 

Nechuicdiftindioni  obftat,  quod 
xnulier  fpon  falia  contrahens,nulla  eti- 
amdotis  fada  mcntionc »  fcmper  in- 
telligatur  omnia  fua  bona  tacite  iiu 
>dotcm  promifilTe;  ficuti  mulicr  matri- 
monium  contrahens  cenfctur  bona 
fua,  attenta  dignitate  mariti,in  dotcmL 
^t^\^c^pernotata  Bartoli  in  Lficonftan- 
U.  24.jf. folut.  matrimon.  num.  jS.  (jr  Pd^ 
4^orm$tani  in  d.c.  quemadmodum.  deiu^ 

retur.  Quandoquidcm  falfum  eirc  ar- 
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bitramur ;  per  nuptias  contradas  in» 
telligi  dotcm  conftitutam  in  bonis  j 
ttiulieris  :  cum  adhuc opus  fit ,  illam.» 
conftitui.  /.  quAro.  60.  l.  cumpojl.  6g.  §. 
gener.  jf.  de  iure  dot.  &  l.fi ex  caufa.  ; 

t.ff.  de  minorib. 

NecitemrcriftitrquodfponfaUafub 
,   tacita  conditionc .  rehus  ita ftantihus, 
~)iicnonpoftJpo»faUamutatis,CQiiX.rz&.^ 

■  .  k  cenfcantur.  Etcnim  fub  conditionc, 

rebus  ita  flantibufy  ac  non  mutatisS^ovi' 
•  faliacontradla  quidem  cenfentur,  i;$ 
taracn  rebus  &  conditionibus  ,  qua- 
.  tumintuitu  alteraitcrumfibidefpon- 
lavitj  &  ad  quas  contrahentes  in  fpon« 

4  ialiorum  contraftu  potifllraiim  refpe- 
xerunt.  Conditio  fiquidem  ,  de  qua 
con(rahcntes  probabilitcr  non  cogi-' . 
tarunt,contraduihaudinefi:.  Resau- 
tcm  ipfaloquitur:fponfaliaf?pius,non 
fufcepta  uila  divitiarum  cogitationc 
feu  confidcratione>  cclcbrari. 

^  Tettio  fponfalia  diflblvuntur  pro- 
pter  fponfi  abfentiam ,  ea  diftindionc 
adhibitaj  ut  expcdari  dcbeat  pcrtri- 
cnaium,fi  i^^fciatur^quo  in  loco  vage- 

♦ 

■  ■  •  ■         .  ■  '     .  > 
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tnr.  /.  2.  C.  de  repud.  vcl  per  bicnnium, 
fi  in  cadcm  fit  provincia.  /.  2,  cMJpon^ 
falibus.  nififorte  cx  jufta  &  neccflaril 
causa  ^puta  ob  valctudinem  adver- 
fam,parcntum  mortemjogiorcs  pcrc* 
grinationcs  neccflario  fufccptas,&fi- 
milcs  caufas ,  arbitrio  Judicis  exami<* 
Jiandas)abfit:  quiatunccxpcdandus 
cft,  donec  ifla  caufa  ceflret-  Lpipe.  17. jf. 
todjtt.  Schneide^vvm.  hicpart.  u  num.12. 
Cuiac.  lib.  16.  obfervat.  c.  i/.  Cypr^u^  d. 
traSl.  de  fponfaltb.  cj  13.  §.  7^-  Vigel.  Me^ 
thod.  iurts  civil.  colum.  1378.  except.  nf. 
Fetr.  Gregor.  m  Syntag.  iur,  Pontifc.  lib. 
3.  de  fponfalib.  c.  6.fub  lit.  E.  Speckhan. 
€ent.2.quafiionJur.  clajf.2.  q.  d.plures^ 
alijpereumallegati.  Et  hxcquidcmju- 
re  Civili  funt  conftituta  :  fed  utrunu 
ptocedant  ctiam  j  urc  Pontificio,  con- 
trovcrfunicft?  Nam  quidam  ifthanc 
juris  ci  Vilis  diftindtionem ,  jurc  ctianu 
Canonicofervandam  cncexiftimant^ 
loan.  Andr.  Hoftienf.  &  Anton.  Butriui 
in  c.  de  iUis.  j.  de  Jponfalib.  Sylvejler  Pie^ 
riusin  fumma ,  tn  verb.Jponfalia.  quafi^ 
10.  (jr  fquifint  alij.  Quidam  vcrofta-^ 

(uunt; 
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tuuntrfpcnfopoftrponraliacontra^ii 
" .  feabfcntante,  fponfa^  permiiruin  cfle'' 
jureCanonicoftatim,&  (icnoncxpc* 
dtatotriennio ,  cumalionuptiascon* 
trahere.  Prapofit.  Cardmal.  Abbasm 
c.  deillis.  Covarruv.  in  d.  Epitom.  dc^^ 
^bnfaltb.  c.s^  num.  y.Moz^z..  d.  tra6l.de 
j^onfalib.  c.  cjuom.folvant.  Jponfalia.  nu* 
,  i2.^Fachin.lib.3.controv€rf.iur,c.3j. 
Acfane  horum  egofentcntiammagis 
probabilem  judico,  /^^r/fAr/./»/r.  de 
illis.sJeJponfaltb.  Ibi  dum  Pontifex  air, 
liberum  circmulieribus  adaliafcvota 
transferre  5  omnino  videturremitterc 
necefljtatem  cxpedandi  pertrienni- 
um,  &  relinquere  libcro  mulierum  ar-* 
bitno,ftatim,ficqueantc  lapfum  tri-* 
cnnii,alterinubendi.  f  Diftio  nam- 
V  que L I B  E  Re,qua utitur Pontifex,pIc-^ 
>  riam  poteftatem,Iegum  prcceptis  non 
fubjedam  denotat  5  utelegantertradit 
Menochius  lib.  i.  dearbitrar.  tudic.quajl. 
7.  num.  34. .  ^  feqq.  Sed  videatur  ea  de  rt 
p.  Btdembach.  in fallegata  append.  dc^ 
caujis  matrimonialtb.  c.7.  q.  3. 

€0     Quarto  diftrahuntur  fponfalia  dd 
^  fmuro. 
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futuro,etiam  jurata ,  per  fubfequcntia 
fponfaliadcpraefenti.^.y^^^A  zi.fJrc.Jt 

.  w/^r.i/.^^j^^;?/^/.  Firmiusenini  cft,6c 
fortius  vinculum,quoaftringimusnos 
inpra^fens  matrimonium,  quam  quo 
fiiturum  folummodo  matrimonium 
contrahcndum  pollicemun  Vide^tur 
Co  varruvias  d,  Epitom.  de fponfalib.  cs.  ^ 
nuw.  Q.  Sz,egedinus  in  locis  commHnih.  \  \ 

Joc.de Jponfalib.pag.  361. ad fnem.SchneiM 
devvin.hicnum.i^.GentiLpr^di^olib, 
^.de  nupt.cap.  3.  j"  Sunt&alia:diflbl- 
vendorum  fponfaliorum  C2i\ik,de  qui- 
husconfulatHT  Mo^^us  in  d.  tra6lat.de 
Jponfalib.  c.  quomodo  folvantur^feuan* 
nuUentur fponfalia,  per  tot.  ^  Cyprausd. 
traSi.  de[ponJaltb.  c.  13.  §.  1. 11.  J2. 14.31. 

(fr  feqq.  item  Glojf.  final.  in  d.  c.  de  illps.  s.  ^  - 

y^j^^/^//^.  ubi  fequcntesrecitatver- 
liculos: 

Leprafipervenies^firorjOrdoyfifjguis^^abfens^  ' 
L^fiq^  virginitasymemhri  damnumymsnor  ataSf 
'  jic  hereJislapfiis^fideiq^remilfiOiprorJiiS 
Sponfisdiffocianti^votafiitHraretrallant.  <• 

Atque  hxG  de  (ponfalibus  fuificiant^ 

'         .        •  *  .      .  Digitized  by  Google 


Sc^joitiu  nuac  cxfUicatio  Titdi »  d€ 
Kuptiis*  >  . 

Prlnclpium  Tit.  dc  nupt; 

jfijfidt  Mtm  nuptias  tnter  fc  cives .  Ramanl 
Hhtr^mt  iepti fec$mdnmfr€cept4  Ugumcoc^ 
unt :  mafcult  (jHtdem  fHheres  /fmmin^  auteni^ 
Infirs  potetitei$ ,  fivtfatresfamifiartm^  , fivB 
fihifamiharHm  tdum  tatHenf  filitfamiliarHm^ 
fatt  M  fio^fenfim  hobtaittparimuniy  ^HMumM 
fotefiate funt.  Nam  hoc fieri  dehere  y  fif  civilil^ 
f$nfi^tfralUfaf»ofHad^ 

rentUprait^edebeat.  VndeqiiOjhifmoSiidH^ 
furii^fifia  Mihere ,  a/ttfitriofi fi/iut  Hxoi^em  dui 
:wirepo0.*  Cum^  (uper  fUtovariabatHfr  >  nofirA 
procejfit  dettfio,  (jHap^crmiJfum  eFladexcmpiHni 
filia ficriofi  ,  filit^  4fm§^He  fHriofi  pojfe  &  fihi 
patris  interventu  matrimonium  fthi  copHlare, 
ficmndiim  da((Hm  mc  mfird  ^nfiitmim$c 
dmnui    [  •  • 

S  U  M  M  A  !l  I  k: 

t    A      luftasnuptiaiqojc  iint  neceflaria- 

<9  /^lntei fervos  8c  auaiks vciuib  confifth  mi^ 

'}  trimonium. 

I    Cur  fcKmins  citi^s  cenfeantur puberes,  quam  m^XKU  > 
4  Cur  focmfnx  ubiqUe mares  numcro  vincant. 
I    Sententia  NovelN  loo.  c.  2.  vcrf  norimus.&c, 

0  Ariftotelis  &  leiiquorum  i'hiiofopbofum  4c  «taic 

tiut>tiaiconttahentium  judicium. 
f   Imp^<  &  lutifconfulu  in  definicndaxtace  matrimo^ 
nium  inire  cupjcntium  fapientiores  Philofophis. 

1  Keipubl.  iatMfH  «  cam  iif^m  hlOUJi»  b«liiini|>iUXO« 
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9  Malitiainiitlptiis  comrahendis  sctttfm  rupplctjicia 

i,  ^  coeundipotonua^aciiifcxcuonecoiikiauscojijueji. 
Iisconfiftit^ 

10  Mafculimaiotcsfcptuagcnatiis^  &  foeminx  maioiei 
,  quinquagcnarii8,nuptias  contr^»bcrcpolliinc. 

11  Abrahamus  quo«tacisanno  Gciurauiorcm  duxerit» 
IZ  Cdfcnfus  eft  rclut  bafisic  caufa  cfiicicns  mairinaonii: 

_      &nihilconfcnfui  tamcontrariumeft,quam  crror.  • 
t|  Matiis    furdus qualxtermafrimonium contrahanc. 
14  Matiimonium  tum  intcr  prjtfcntcs,  tum  abfentes ,  pct 

procuratorcm,  nuncitim  vel  cpiftolam  contrahitur. 
^5  Mandatum  ipecialc  ad  macrimonium  conuabenduia 
leqiiifituifi. 

16  MandatDiu  &  tacit^  5c  exprefse  revoeatuf. 

17  rercpiiloiam»dcnominacionem,  ancontxahatuc, 

piobecuimatfimoaiuiB, : 

it  Macrimomummctuiiiitttiilipibjistclliiiltam  .'etiamfi 

'  iDteivenciitjurafflentiuii» 

Eiusiemti±iimicatioL 
IQ  Ffitot  Sipetveniens  ^attimdniam  coilttaAanl 
ndnimpedit« 

fiiioi^Don  pixiiimitoi:  &i  ex  iignii  qttibttfilameit^ 

rioribiis  piobitnr, 
(I2  M^tiimo^inin  ab  ebrid  cdtttraftoiii  an  iit  vaOdom  i 

ebriiiin  qiiem  tuiire»qttOmodo  probetiir* 
t$  Parentum  confenfiim  in  libcxqrtim  nupciii  neeelljU 

rium  c(re,&  civiliadc  natuialisniciocUftat^^ 

24  Quod  fieii  cibt  ^is^  aiii  cu  fececb  ip^^  . 

25  Libcripaientibttsparercdebenti 

a6  Paieotes  opciainm  pro  iibcrts  ttpiH  tonShmtm^ 
fnmutttiui 

%j  Fiiius^mancipatfii  femperclonc^aiier^noptiisVQlttnp 
r8te  patt  is  inceiligitur. 
Sine  parentum  audo/itate  liberis  Huptias  inire  per« 
xniflumnonefl^»  txetnpiii^omnittmgentium  comp 

piobarur. 

^9  Tlini  ptopt^r  patrlafii  pbtef^atem,  tum  jtis  fui  bxredif. 

iibcri  abfq^  parencam.confcnfunupcias  contrabexo 

ncqilcUnt. 
$6  Invitofuushzr^s^gnafci  nondebec. 
f I  Si nepos  vcl  ncpcisnuptias conuabat# cttins Con&nffiM 

requiiatur^ 

^  Cur  fiiiusfurioii  olim  iine  patris  interventu  nuptiai 
€ontxalicx6nonpotcrat;iiiiaauctmpotct»K:5c  n.^5« 


144     Prtnc.  Tit.  Inst.'  ' 

9g  ^rgumentuTn  ab  adoptlone  cirili^.ad  gencratfidMll 
natuialcni,  cft  validum. 

34  Matrimonium  hodic  habcturprocmandpatione* 

35  Emancipatid  patrcinvito  lictinc^tt*  * 

36  MatrimoniadebcntciTelibera.       ^  / 

37  Libcitasquid.  ^ 

'  38  Vellcnonacditur,  qUiobrequitux  ImpetiopAmsTcI 
domini.      ^  '  ■     *  . 

39  Filiusfamilias  pabUcis  in  cau(i&. pro  patre£unilias  ht- 

betur.  '         '        ,       •  " 

40  Nuptiacquatenas  publici  fintjuris.  •  » 

41  Jn  rpirituaUbuspatrisaircnrusnonrequiritiif. 

42  Matrimonium  non  tam  fpiritualc  quid  e{l,quj(n3  civi* 

le:  item  4)ft<fiditur  ^  Pontificigm  coojugiilnterdi- 
^tonem  yaldc  elTc  impiaiiC" 

43  Spon{a,&  Eccleiiaatquiparantttr.  Item/an  Sltiiscpiitia 

votontatem  parlttuii,viti  m^ttaftica  ptfc^teri  po0if« 

44  ]&efinitio  an  &  quatenut  4ebeait  cdmpfeAI  fi^ftan* 

tiatnrci.quadeaeimr.  .  #  • 

45  Telftamentttm^ttia.  - 

46  ilece^it  iiilUtacio  tapitt ac fttftdameiitiaii  teftatiieAtii 

47  'yAicapioqnid. 

4S  Sincinftotitulo&bonafidc  ufitcapio^ttonfyKicedit* 

49  4ic»fc  cencordantia  mattimdnfta  jttie^atxia;  poteftatii 

liori  dcbent  cafbaiL 

50  Ittie  divino  mattis.conftnfus  in  nuptii^  liberorum  no« 

minus  exigitucyqxiikm  patrisvfccus  de  jure  civiiL 

51  Materiiberoainpotc(fatenonhabct.  • 

52  MortuopatrCy  conlcttiu$matt;it  kiiibefonimMptite 

iieceftaritis*  .  >  . 

j3  Parentum  confenfum  Iiberorum  in  nuptijs  jure  divino 
^  <  «  prxciserequiti,  lat^&driircidflpiobatat;^Ul4ttCi^ 

RobcrtosBcUarminusrefutaCttt. 

54  Filiusuxoremducere  potcft  eam»  eujusconditionena 

pater  abfens  vcrifimiiitcr  non  rcpudiaturuscft. 

55  lurc  etiam  Cnnbnico  parentum  conrcnfum  omftiM 

eirenccciTatium,  apertiflimedemonftfatur.  ' 
^  Refutario  contrariorum  $  &  cxplicatio  caa^  iii&ciat^ 
27  qusft.  Z. 

57  Senlus  c.  cum  apud. 23.  5c  c.  tux.  25.  de  fponHiliS. 
5^  Scntenriac.  cum  caufa  6,deraptorib.  &£imiliuni. 
^9  Matrimonium  cirra  parcntum  au^oritatem  contra* 
>> .     di\xm  »&  concubittt  conf^ailDatttm^  non  e^  dirimcA^ 

4ttm;fciittQX73«  , 

^     '      •  io  QttiUbca 

l 
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€6  Qpillbet  icteipfes  fuorum  vecbortti&. 

tfi  lurajuxibas.icgcsqttelegtbasconcordaiid^ei 

<i  Concilioittinquantantaudoxitai*  ^ 

63  Ratibabicio  in  nuptils  iiberoivm  locum  fioiihaibet* 

64  Dcciaraturlfij tttpioponis.  5. C. denupt. 

65  £xplicfltuiLdotispronitiIio,68.£  dcjtti.  dot* 
^6  Concubinatqs  jure  permiffus. 

67  Anniandaflcdicatur,  quiiatmnhabuit. 

68  Alcgiscxprcfsaformanon  rccedcndum. 

^  Tutoris  auaoiitaa  yofk  (cmpus  incerpoiita  cen(etttS 
inutilis. 

Kumnuptiae,  invitisparcntibusinitc^refcindi  dcbo» 
'   '     ant,li  copula  carnalis  infccuia  fuciic. 
71  pa^um  contra  juscivilc,cftirritum  pei  jasdvilc. 
7Z  Ai^us  confummatus  iniirmatui  in  poenam  ciua  »  Qtti 

•     icgis  judloniadverfatur. 
71  Vtilitas^publicaprivatorum  commodis  pr3tfercnda- 

74  Sxpe  qu2  fieii  noQ  dcbcnt^ii  fa&a  fuciiut^non  lerciii* 

duntur. 

)75  Parcntcsnondcbcnt  fuapotcftatcabuti.  5 
Kunquidparcntes  matrimonium,  aliberis  damfub 

icligionc  juriiiurandicontraiium>ieadhttcintegra^ 

diflurbare  pjofllnt. 
77  Quod  votum  implendum. 

75  Qoatfintvoticonditionti.  • 
79  Ittf amentnm  eonnra  boBot  mores  pia^ftitttm»  &  cxem^ 

plo  pemlcSolluiifitoji  eftobilgatoiiam. 
to  IniamentttmnoiidebeteObvinealttm  tniqaitMit, 
Si  Jttramciitiiiescoaiitei:  7critss*)^dicittm6cjnflui<« 
Sz  Attutpentamabablardovaitdiifimttm. .  ' 
83  Liberi  inviti in  conjugittm » i  qw  non  fine  eftofif  ab<» 

hoi^cnt^detittdi  ncqucttfit* 
f4  Si  iiberis  honefta 'matiimonil  contiahendi  condido 
.  offeiatttc»  5cpaterinjttiia  lepttgnet  $  ofiiciam;aisi|^'» 

ftrattts  impipiandum  ertt. 
$$  Patei  conlbntire  v; dctui»  ii  nttilam  fufiiciefitem  diflen* . 

tlcndi  caufam  habeat 
96  A  uAore  Prztore  pofljdcns » jufle  poflidet» 
iB7  An  iibcii  o  b  id  folttm  ^heredaii  po£int«qttdd  ifiiaifis 

parentis  nuptias  contraxciint» 
88  Viium  futio&Eiius  vel  iiiia  matiimonittmfinepatrit 

«luiioii  intetventa  cdnttahereqttcant, 
S9  Furiofi  nullayolttntas*  . 

fiiittsrttttfflpattil»eicdempiocr4Bai;^iaiionItem'. ' 
'  .  ^  <  ^  K  a  91  rttciia^ 


y  I 

14.6     Princ.  Jit.Inst* 

91  Paellatuin  nnpti^  ndn  protratieiidc* 

92  V irgo  nttbil»  men  pericttto&r 

93 '  Tttc^ram ,  qtti  v|ce  doro4norum  fttnt «  au Aoritas  Iil 
f  fponifalibus^upilloinm  celcbrandttadhibendt* 

Cnratoram  offidam  in.  adminiftratioite  negocionuii 
confifiiti 

95  Ad  jttftttm  matrimdpiom  ^ttiilii  coniundiio  DecelTaria» 

>  - . 

IN  hoc  pnncipio  cxponuntur  ea, 
quaefuQt  ad  t  juftasnuptiasnecef^ 
iaria^  £t  prinium  quidcm  requiri* 
tuf,ntcontrahentc$  fintcives  Rama- 
ni,  id  eft  «  homines  liberi  fub  ditio^ 
.  .ncRomana,/.  in  orbe.  ij.ff.defiatuho^ 
WM.  Nam  (i  alteruter  contrabefitium 
vel  Icrvus  fic»  vcl  peregrmus^  nuptias 
juftxfivelcgitim*  non  erunt :  ncc  ci 
ca  conjund:ione^  contbberniouenatii 
in  potcftatcparcntum  fiint ,  fcdquafi 
vulgocoriccprihabebuntur^  adeatfLj 
poreAatcm  quod  attinet.  §fi  ^d^verfiu^ 

i»fr.  L  tit.  l.  ex  faiio.  17.  §.  ex  faSlo.  ad 
SenMufconfuU.  Trebell,  1.  cum  ^hciUitf ^4 
CMincefi.^mutiLnupt.Vlpiahait.ln^ 
%fiitut.$.  Eguinarim Barohic.  ^f  Vcrtiitu 

'    hodie  jure  C^tionum  >  cdm  ffiatiimo* 
nium  juris  divini  fit  invent^m  ^  ncc 

^     non  participct  fibi  aliquid  dcfcmini- 

busj uris  natucalif :  iatcc  fervos  £c  ah« 
*  :      .  cilla< 
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€ilhs  a^que  ju^um  &  verum  matrimo- 
Atum  9  arque  inter  honiines  iiberos 
.  cpntrahitur»  ut  coufidtexc.  i. &f0tMiJ 
deconiugiofervor.     notathkfofi  alios 
(^onrddM  Mauferus  >  &  Utius  iafiUut 
Monner^i  intr,  de  matrimcnioxap.  4. 
:/  Sccundo  ad  juftas  nuptias  requiru 
tur, juftastas  :.ut  rciUcetmafculirmt 
puberes,idcft^quatuordecim:  foemi- 
n«ver6viriporentcs,  ideft,  duode<», 
cimannorum.  perprincipMt.  infr.quiK 
ptbdjutfinitur,  L  uftim.  C.  quando  tut. 
wl€urAt^tjJedefin4n$,  Lminorem  4-  ff^de ' 
tit.  nups.  c.puheres.    c.  continebatur.  6. 
,c.  attefiationes.jo.     c.feq.  de  dejponfat. 
impuber.  t  Quarc  autcm  miiUeres ci*\S 
tius.exiftimentur  pub^rcs  ,  ^  nupt|is 
idonea^,  quammares,cauftm  ipfa  na-%^ 
tura  fuftioet^  qu$n)uUeres  citiusad«^ 
movct  gcocrationi,  vcluti  p^turajin'. 
ifirmioris  ac  debiUoris  rqoemadmo*  ' 
dumexili4  poma  giplis  m^turefcunt^ 
robuftaferiu?,  Macr^biu^lik.  7.  Satur^ 
puLcap  j.PlMt^chirt  Prjohlmutib.  Ujt- 
4e  &  Thcopbraftus  fcribit :  quaj  infir- 
miora  funt^  ca  f^ciUus  perfipuntur :  & 


148     Princ.  Tit.  Inst. 

quas  humidalaxaque  funt^  ccleri^s  ex» 
ctefcunt:  citius  quippc  crcfcunt  (ali- 
ces^  qukm  quercuSf  i.dr^^de  iomfi 
flan$ar.  eap.  9.(^11.  Forfierus  hlcdijp. }. 
ehef.ij.  Cui  convcfnit,  quod  tradit Pii^ 
nius  Ub.  7.  cap.  4.  &  ante  eum  AtiftotQ- 
les  libr.  7.  de  hiftoria  animalium.  eaf.  3^ 
ftieminas  celeriu^  gignere  » quam  ma- 
res,  (icuti  &:  cclcrius  feacfcere.  ^udm 
infententiam  flura  eleganteradducit  Tif 
taqueHmin  tra^ide  Ugib.  CentmbiaLgl. 
l.part.  d.num.jS.  (jr  Mberic.  Gentil.  Ub.f. 
I>jt{putat.  denupt.  cap.  2.  circafinem.  Kor 
curfius  quoque  ex  Baldo  iftius  ccim- 
tioncm  rcddcns  ^  inqul}: :  quia  mala 
herba  cito  crercitf.  in  L  qua  aidte.  s.ff. 
quiteftdment.fac.pof,  Eodcmmodo 

4  Bodinus  caulam  dans»  cur  foemi« 
1M  ubique  mares  numero  vincant^ 

.  ait :  Sivc  id  fiat  propterca ,  qupdfoe- 
tninse  a  bellis ,  ^  pcrcgrinationibus^ 
ab  omnibQs  pcriculis ,  qua^  viros obu 
^  rencccilc  clt  >  fcducuntur :  Hve  quod 
in  naturs  univerntatc  ,  rcrumdetc*^ 
riorum  itia^or  cftaffluentia»quam  pre« 
eloiarunu.  derefubUc.  Itbroi.  num.sj?^ 
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fuut  eum  refert  hic  Antonius  Iddtth.  in 
fiiis  Not.  Scd  impiiim  hoc  vidctur ,  & 
iaf(saiincuinfcj(ttm  ( fub  quo  ctiam^ 
B.  Virgo  5«oTo;t(^coxjiprehcnditur)c6- 
tiimclioflam  pr onunciatum.QuaUve-* 
ro  foemina  rcs  e^ct  dfiterior  ^  &  mas  ^ 
contrkrcspreciofa.  Imoeft  quodam-- 
modo  in  ipfum  Crcator^cm  blafphcp- 
mnm^Gfnef.  I.  ^.^(f.df^Je^q.  Evcnita^ 
rcfpcduquidcrtipeccati,cujusDiabo- 
lus  autorcily  parcsfunt:  intuitu  vero 
<;rcationis,ambo  valde  boni  & ptccio-  , 
iicxi&imt.eLc.i.Genef^jr, 

.Castcrum  quodhicdicitucs  mafcu-.5 
los  anno  a:tatisi4..  6cfoeminas  12.  ma-^ 
trimomiim  contrahcce  poiTc :  ei  noinLr 
9Ldvex{ztutIfov,ifio,c.2.v.novimuSi(^^c.^ 

ubideciraus  quintus  annusinmafcu-: 
lis  exigi  vide|:ur.  Nam  textus  ille»  ut^ 
ikidem^^hoc etiam  loco  docet  Accurjius^  , 
confu<!tadinem  hominum  frequen-: 
'  tiorcmponi^»  tanquamidplcrunq^o  : 
hbniines  obicrvent.  Imo  textus  iftc 
cani  pr8(enti  locofc|te  corigcuilt  j  & 
per  decii;a.um.quiQtum  aaauna ,  ia(el> 
ii^it  is,  4aiiuminchoatuni,5ci4.cpm- 
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.  pl  etum ,  isr/  noviftme  trddidit  Conrddm 
oUmdmttutddltkt.diJp,mr,  Giphanii.dh 

.  J^itt.}.nutif,j7,infitt^, 

^  Nccquoque  obftat ,  qupd  npn  (<> 
lutn  Ariftoteles  graviter  a4moneat| 
'xnares  cSc  coniungendps  cumfoemi? 
'  .lus^jpauloante  ttigcnmum  fcptimum 
aonum :  pucllas  verocirca  «taremiS. 
annorum  nuptuielTc  £radcndas:qu6d 
ittriufq;  fextts  virps tum  maxini^cor; 
roborentur./<^,7.  Poitt.c.itf.  ver^met- 
iam  aiii  Piiilofophi  aliud  mafcuUs  & 
feeminis  nuptiarum  tempns  pr«rcfi* 

.  h^tit ,  ^tioritm  dtverfas atque dtfcrepanr 
Usopini»nftfffertMelebior  Ittnius  fart. 

z.qudfiion,folitif4r.  quaftaS.^  Cyprsm 

in  traci.  de  conaubior.  iurpart.  i.  de ^o^* 

*7  fAl»k,t.f.^.M.nMm:p.&feqq.  f  fitefuin 
!  impcratores  <Sc  Jurecpuiiilti  noilriia 
definiendaaBtateeorum ,  qui  nuptias 
contraJiere  deiiderant,  ionge  fapiea* 
8  tiores Piiilofophis cxtitcrunt.t  Siqui- 
dem  iaterefie  admpdum  Reipublicaj 
arbitrati  fux^t :  eam  liat^m  liberisho^ 
^minibus  replcri;  nccnonadulteiiis^c 
iiupus  fiiviuccoi  «xoafitaadam  efle.^ 
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/.  i-ff^folut.  matrmon.  L  cum  ratio.  7.  ^.y? 
f  hres.  ff.  de  hni$  damnator^  Undc  fi 
quis  maioi  14.  aoois  cupidicaccs  fuas 
reprimcre ,  auc  concupifccnciamfrc- 
nareoeqacat :  iatiuscft^  uthonefUoi 
uxocc  ducat ,  qu^m  vagas  libidiocs  fc«. 
&etor  j  adcoque  icdere  nefario »  mor^  - 
taliqu^peccacofc  poUuac.  i.Cor.  y.iu  * 
2^&9.  ^aderedifputatUie  (jr  argutc 
Alberk.  Genttl.d.Ulo.sM^.dtmupt.€.z. 
&  Io:it(.  a  Rtberterta  Ub.  dijputat.  iur. 
fropofit.6. 

JEqiqaycro  hic.admoocodi  fumus:  9 
Jurecanonico  scacem  iftam  lcgicima 
snalicia  ("quasin  coeundipotentia»  5c 
difcretione  cpofcofus  coojugalis  coo* 
(iftic:  undemalicia  cciam  prudencia 
appellacur)fupplcti.^»  e.  fubens.3.  e. 
de  illis.  9  dr  c.ult.  de  defponf  impuber.ibi^ 
queinfttisfitmmis  Gojfredus  ^Hoftienfis^ 
proptcrcajquoduiu  compcrtumfuit; 
mafculos  ancc  anoum  14.  libcros  gc-* 
nuiifc ;  &  foemittasante  i%.  aanum  pc* 
pcrilfe.  Cuiusreiexempla  aliquot  refert 
Tiraquellm.  d.fart.  &.  deM.connub.n.37. 
^oraf.l^^6.MtfceU^n.iur.e4f.  ^ 

K  s  Covdr- 

s 


I  • 


J 


CovdrruviasMEfit.  de  matrim.  z.p^^rt^ 
\  €df.  /.  f^um.  4^.  MeMchidedrbiirdr.  iudic. 

qudiftAih.z.cinia.cdf.  S7^^*3^*&fi^^ 
£§rcholL  hic ,  &  in  tra£l.  degradib.  cap^^ 

qud  dtdto  mdtrimou.  (outrdhdtt^fpdg/ 
mihifis.cumfi^. 

jLO    Licetporro  m.arciili  maiorcsfcptuar 
gelaariis^  faeminae  maiores  qiuoqiiai* 
genariis  fucrinc :  nihilcamcn  impc4iCt 
qub  min&s  nuptias  contrahcre  poC" . 
,  fin c  j  uc  apcrtc  Juftinianus  Im p.^  ianci^ 
vit.  Lfancimus.  27  XI.  hoc  tituL  l.ft  mdior. 
'  n.C.4elegitim.heridibm.  Etexemfla 
qupquc  fiimmorum  clariiijmoomu 
!4we'virorum  id  ipfum  abunde  coiii*^ 
II  probant :  uc  f  Abrj^mi ,  quianaQ 
/   «catis  ccncclimo  &  quadrageiimo 
taram,  elcgantem  pueliam  >  duxit»ae- 
quf  cxea  a^liquocliberosfufecpit»  Ge^ 
nef.cap.2s.  MafiniflTasNumidias  Rcgis,. 
qui  puerum  quaiirimum  nonagcaa^- 
rius  rciiquit.  Biod.  lib.  j2.  Faler.  Max^ 
Mrr. 4.cap. /^.  fUmm  Ub.  f.natttraUbu  ^ 
Jior.cap..i4.  Catqnis  Cenforii ,  qui  o^:  * 
duagcfimum  ageas  annum  fiiiam-*. 

i^i9iMa(Bti^ntis  foi » adQicfcM 


*-  f  '  •  V 
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duxit ,  &  cx  ea  alcciu  Catonem ,  avuia 
Uticcnfis  ,  procrcavit.  ^litMrebm  m 
Cst^fK  ,  C.  iMUmSpUnm  i»  folybifiwe^ 
CMp.4.  EtCiceronis,  qui  fcxagcnarius 
Fubltam  .virginem  miatciinomo  iibi 
cop  ulavit.  Pl«tArchM(:icerone.  Quao- 
^uaranon  defunt  j  quidcfcAaesBtatis 
feoibufi  neque  uxoret  ducendas  ,  nc- 
.quevctulis  &  annpfis  muiieribus  nu- 
bendum  eife  fpeciofis  quibufdamca-  , 
tiombus  zQm.QXkdMXAidequihmvideO' 
tur  Gentil.  d.  Ub.s.  Difputation.  de  nupt  r, 
S.Cyprdmd^trdii.deJponfsl^.  cap.  fi.§Jt» 

luniu^  j>raaiie^^t.  ^furt.  ^uafi.plh 
$ic4r,e[U4ft.2Q.  > 

Tettib,  ad  iegitimum  matrimtoni»  U 
umdenderaturconfcnfus.  Is  cnimeft 
velttt  baiisac  cauCiefficieas  matrimo* 
nii:  cum  nuptias  nonconcu^bitus,  fcd 
iblus  confcnfus  faciat :  idque  tam  de 
iatePoatificio,  quamCsiareo.  If-ff^ 
dertt.nupt.l.cum  bicfiatm.  32  .  fi  mum 
lm.fiide  dettus,  intervirum  ^tt^tmrem^ 
/.  cmfuerit.  is.ff.  deconcUtiottibus&  deM . 
ptonfirationibm.  vulgata  l.  nuptim.  30^ 
ff.  de  reguift  itifii,  UoveU4  i».  cdp.i^^- 


ff4       P.R1NC.  TiT.  Inst* 

^  Ndv.  J17.  9  €um  etidmexfoUt 

tffe&u.  4r€.  4-  iufiue.  c.  cumhcum.  14*  €. 
tkm  4fud.zi.de jponfdUb.  cau.  i.2,3*&^ 
4.  caufzj.  qu.  z.  &  expUcaitus  oftenfum 
sd  §.  j.f  depufr.fotefi^  umm.j2.''& fe^jq. 
Nec  hanc  rentenciam  immuut  car* 
gumcntatio  :  Matrimonium  crrorc 
contra^um  valct :  $d qulodftdueex  Gt^ 
nefcap.  29.  verf  23.  i^feqq^  ubi  Ucob$t4 
\m4irim0niumcomtrdxit  cmm  Lid^putdUf 

fe  contrdhere  cum  R^chel^pfO  qudfeptem 
dnnis ferviverat.  C^ui  autcm  crrant^ 
non  conieiiriQnt:  caai  mhii  confenfm 
tam  contrariumnt ,  quam  crror  »  qui  . 
imperitiam  detcgit.  Lfipenrrorem.  //• 
ff.deiurifitSi.Lz.ff.deiudiciis.Lfedkoc  ' 
itd.  20ff.de  dijud^  (jr  s^itid  pluv.  ^rcend. 
fiigo  niatriQaoniam  canfenfu  non  qo^ 
traiiicur.  liasc»  inquam»  argumcnt^tiQ 
(cntentiam^  noflram  non  imniiitar. 
Quia  matrimonium  crrQre  pcribna; 
contra^um  tum  dcmum  vaict^  (}crr 
Yorem  cognitum  &deprehen(Qm  cpn-  • 
^fenrusrcqnatur.  SiclacQbus^Qnr^qfi^ 
inLiam,poftquammanecrrorcmper- 

Ibns  9  &  nefariam  foccifi  iftU  <^ab»u 
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^audem  atqj  impofturam  depr^hci^- 
dit.  Quod  li  confenfus  crrorcmprac- 
'ccdeotemnon(equatur:matrimottiii  , 
errore  iaitum  minime  fubfiitit:  quia  . 
Duptiasconfenfusfacit,^.  Lnupf.io.ffi 

£x  quibus  piimo  p^rfpicuum  evar 
^it :  verba^d  matrimoniuracontra- 
hendum  ,  etiam  in  valentibus  loqui» 
praecise  non  rcquiri:  dummodo  qua« 
«is  alia  ratione  conHcr  ^  coniugalcinu 
r  intcrvcniffc  ccjnfcnfuni^-  FduL  Pdrip 

/.  Socin.  conf  4^^  vdum.  2*  Idfan  confiL 
27 S.  volum.  2.  Antonim  Gamddectf^.  in 
i.fdrt.num.6.plmti$^dli$^^u$scitd$^^ 
communitir  it4  ttnere  djferit  Hterony^ 
mut  de  CdifdSos  in  J^ecuL  dur.  opinion.  . 
tiptinun.contr^dcommun.q.  4^6.  num.s. 
Proinde  &  mutum  &  furdum  matri-  ^ 
moiiium  tontrahere  poflc  traditunu 
eft  i  Ci  pcr  ccrtia  quacdam  iigna  confcn-» 
fum  fuumcxprimant,  atq;  dcclarcnt. 
d.c.  cum  dpud.  fjy  c.  tud.  2$. de/ponfdUk.    .    ,  ' 
K^le^dnd.  ^  Zafhs  dd  L  i.ff,  de  verbor^  . 

\  Mgdt.eUgdnter  Gentd^  ; 

'  ;  '  ^  ^  nupt^ 

V 
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Htipt,  caf.  7.       HMkelmd»  dij^Mi, 

-  t4  Deindeexii8dedacitttr;mditin)o* 
iiium  petindeaeipoQlalia,  non  rolum 
Inter  prffiftntcs ,  fed  etiam  inter abfen^ 
tes,  pet  piocuf atorem  ;  nuhciam ,  vd 
;  cpiftolam  contrahi  poffc.  l.fufjicit^.ffk 
de^»iifiUih.LmmUerem.s.ff.derit,nupt. 
>  ri/ri».  deproemrdtorib.  in  4.  ibi^  Demimie* 

d€S.Geminiafto,(^Phil.Franc.Otanc& 
cnim  contradus,  qiii  coofenru  perfi- 
ciuntur» intei abfentes»  per  nundum^  . 
procuratorcm ,  aut  cpiftolam  abfoivi 
€ifxc\mtJ.  i.infin.ff.  deeomtrdh.empt.L 
2.  §.  2. ff.de  ohlig.  c^aSi*  l.  quiautem.  14.. 

§.mlt7ff  deeo»fiit.fecmn.  Lfin.C.fi  qmm. 
alteri  vel fibi fmb  akerim  nomine^j^e»  - 
15  Exigitut*j*aute  ad  iioc,utpernuncium 
vei  procuratorenu  nupti«  coBtcahi 
poflint.mandatum  fpcciale:  nccgene- 
t^\t{\iihm.L'generdU.i4ff.derit.mmpt.^ 
d.  c.fin.  deprocmratorib.  i»  6.  GentsLd* 
lib.2.  cap.  I4-&IS'  Cypratu  d.  tra^.^t^ 
fponfaUb. c. 9. §.i4. &feq,  Quinimo ne^ 
ipeciale  mandatum  ciTc  datum ,  fatis 
;       cftu^fisundansinilloperrcveravcnti  ' 

Etcnini 

.i  ^^-^  ■  '   "    -      '    -  .  . 

» 
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Etetiim  Ci  tcmpore  >  quo  precuratojf 
cdntrahit,  is ,  qui  ei  dederat  mandatir» 
voluntatcm  fuam  mutarit «  &  iilud» 
(procuratorc  ctiam  ,  &  co,  cum  quo  / 
contrahk  #  ignorantibus  )  revocarit: 
nuptixcontradas  nuUius  momcntie* 
runt.i/.  €.  mttim.  in defftremtM.m^ 
Dmdriii.  ddM,ffi, fiU$t.  m4trim.u$  Uc0^€ 
nnpt.  C4p.  2.  Thomas  TrevifiavusintraSi. 
dejponfalib.privileg.  a.  num.  24.  f  Ncc  . 
refcrt ,  utrum  exprcifamandatirevo* 
catio  fit  fada»  an  taclta.  Hinc  fi  is^qut 
mandat  um  dedi  t  >  ante  eius  executio- 

.  nemcumalia  niatrimonium  ccicbrar 
rit,  vei  faltem  fecuqdum  mandatrttOI 
cum  alia  contralicndi  dederit :  fati^  ex 
hocmadatum  primum  revocaflc  ccn- 

^  itl\a^4rgMm.€.fidue.4.defrHur4tmh^ 
in.6.  Ccvarrny.  in  pradi^.  Epitom.  df 
m4trimen.p»  2.  c.  4  .  nu.  n.  Beufi.  de  mUf 
trimon.c.43.  t^Saaeperepiftoiamcod^  if 
trahitur  matrimonium :  fi  ablcns  abr 
fcntiicribit,  ^  matrimoniumcumco 

contrahcrc:  &  l\iiiufmodicpiftoIanau# 
ific  ad  abfentem  fcrlptam  #  plenam  ma* 

tiimonii&dcm  faccrc^  &  Piobaf c  ccMib» 
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tra  rcribcntcau ,  pluribus  coafirmat 
Corafius  lih.i.  Mifcellan.  iur.  c.  4. 

tir feq.  quem fequUur  Cyfrmu  d.  c.  fi.^ai^ 

^  Sed  iilud  expcditum  non  eft :  9tu 
expofolo » qu64  vir  &  mulicr  feinvi* 
ccm  in  cpidolis  blande  tonjugcs  no« 
minaotf  matrtmoniam  piene  &  fufii« 
cicntcrprobcrur  ^  £t  liafcc  dcqomi-» 
nationes  ncquaquam  plenani  nlafri^ 

moniiprobacionem  inducere^niii  aiil 
adminicula<Scconjc£lur^  concurtanri 
Ddl  commnniter  concludant«Cif^/Mtf 
lunhr  cpnJiL  2S9.num.Js.  Menocb,  conJiL 
jpg.pum.si^  &  idem  lih.s.prdfumptio* 
num^^rdfumft.i.num,  S7.  (^duohbfeqq. 
Corafd.  Ub.j.  MifceU.  caf.4..  num^j.  Ita- 
que  fi  literiS/adancillani  aliamueda-» 
.  tis»  eam  ibrorcm  quiipiam  nominave- 
rittinde  no  cfficitur,  eam  rcvcraipfius 
fi>rorem  efic » a u t  eam  |us  ttxoris  coo» ' 
.fcquvpoirc,  Arg.LnoneptJiolk^ij.  C^do 
frobdtkmik-  Nam^titulotenus  multa 
vdicum  ur ,  quas  in  reiji^ri  tate  aiiter  fefe 
habcnt.C^uocpmmodcrcfcrtur  illud 

Cunt 
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Cnm  voco  te  dominum^nolitibi  Cmnaplacnc: 

Item  hh.  I.  Epigrammdt. 

Cnm  te  non  mffem\  (hminnmyregemq^  vocatanm 
Ckm  ifnc  te  noviy jam  nukiprtfcm  eris. 

Intcrim  tamen  nominatio  uxoris  vcl 
mariti  hoc  operatut :  ut  tcdes  alioqui 
iahabilcs»  liis  &  aUis  adminicuiis  coa^ 
currcntibus»  iiabilcs  fiant ,  ut  foJlDe^ 
(ktm  9  Craimm^  fjr  AtfgeL  i  fe  dllegateg 
trddit  Cyprdm  d.  trd£i.  de j^ottfdUb.  c.  9. 

Prastcrcacxpraemiifisiiifcttur:ma«  j 
trimoniuni  mctu  in  conftantcm  vi« 
rum  ca dcn tc  (quis  autcm  mctus  dica- 
tur  cadcrcin  conftantcm  virum  ^v^l 
in  conAantcm  mulicrem ,  arbitrio  ju- 
dicis  fclinquendam  cGiittt  ttetat  gUJfl 
eommumter  receftd  $n  L  interfojitas.  13. 
fufer  n^erh.  crucidtum.  C.  de  tranfaSi.  ^ 
glojf.in  cum  dileiiut^  6.  fufer  wrh.^ 
mortit.  deiit,qud  v$  metufve  caufa  fiunt^ 
contradam  ,  ipfo  jore  cfie  hullunL/. 
€.  cumlocum.  &  c.Jeq,  de ^onfdltb.  c. 
2.  de  eo ,  qui  duxit  in  matritnonium , 
fbil$ffMet»inimiitquaJH9nih.iUuftrih. 

L  DiJ^. 

\ 


166  Princ.  TiT.  ItttT.  ' 
D//^.  2.thef.7.  etiaoa6  jucamentuabii»-^ 
icxvcTi&tAt.d,c.2.(^ibigl,ojp€od.  tit.^ 
glojf.i»  cap.  i.Je  his^  ijMkM  metuJveedM" 
j4jltft>t.Egregie  Covarruv.prtAUeg.  Eft^ 
Um.  de  matrimon.  part.  2.  cap.  3.  §.  /. 
w£.2  .  &  fe^jq.  Beufi.  ie  m4irimon.  cap. 
44.,Huronjmus  de  Cavallos  ia  d.Jpeeul. 
aur.  commtm.  opintM.centrd  iommunes. 
quaji.  604.  num.  6.  cum  feqq.  &  GentiL 
lib. denupt.  cap.$.  ^  10.  Cujus rei  ra- 
tio  manifefta  cft :  quia  matrifiioiuuiti 
adfuifubftantiam  libcrum  ac  fponta-  . 
ncum  rcquirit  confcnfum  iMtiexd.c* 
ciimUcMm,t4:.deJponfaUbuii  fuperutsm 
Jponfaliorum  tra^ationeofendiniuSynu^ 
mer.  33.  Igitur  juriimeDtam^uoqac, 
:quoiiin4uit  &  foctituc  natutam  adus, 
cui  adjjcitur  ,'libertatem  voluntati» 
&co(irenfus  exigit./.nr/Wiw.  Ctfdlk.  deij 
»on  num.  pecuma^  •f'lcl  tamen,  quod 
dicitur,matrimoniumgravi  iuftoquc. 

metu  coniradum ,  ipfo  jutefubiifte- 
renonpolTe :  cumhaclimitationcac- 
cipiendum  eft :  nifi  metus  ifte  poftmb- 
dum  pec  adtim  aliquem  fubfequen- 
tem,  puta  pctcopulam  caraalcmvo^ 
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llintariam^  vclcoiiabitatiooeiiirpdta^ 
iieam  purgctur.  Tunc  cnim  matrimo^ 
'  nium  metu initura  convalcfcit.  /.  C 
ihhf^  >  vi  metMjvS  ^dufageftd  funK 
c.ad id.  21.  uhi  Panormitan^  &  Fr4foftf. 
dtjponfntihut.cdf.infuftr.  4.  {juimnitri^ 
mon.dcccufdr.pqjfF4rif  ^nfiL  170.  mu^ 
mer.  is.Uh^  4.  Covdrruvids  di61 .  cdp.i» 
§.if.in  princip.  SchneidivvM.  hUin  2. 
farte.num.  23.  Cyfrdmdi£i.tra£iat.d^ 
jponfalib.  cap.  13.  §.  23.  MozzLis  in  tra- 
{idtJemdirimon.tititl^  defubftdntidhb. 
mdtrim.num.io^ 

Denique  tx  antc  di£fcis  apettc  Xi^  20 
quct :  furiofum  mcntc^uie  captuau» 
cum  cofcnfi/  &  intclleft  u  carcant ,  nu^ 
ptias  contrahere  haud  poiTe.  l.fufor.g^ 
ff.  de  jponfdUbm.  L  oratione.  16.  in  fincm 
jf.  de  ritu  nupt.  c.  diledm.  24.  de  fpon^ 
faUbm.  Veruntamcn  matcimoniunu 
rcde  contradum  furor  fupcrvcnicns 
fibn  ittipedit ,  aut  infitmat.  ^Si,  leg. 
ordtton^'^  16.  ff.  de  ritu  nupttar.  diih 
leg.  furor.  S.  ffi  de  [porfalibt^t.  /♦  fdtre^. 

dehiip  qm  fut  veLaUeni  iuris  junt^  ^ 
Ug.fi cum  dotem.  z^.  §^fi  maritus.  /.j^ 

Jt    ^  "     folut.  \ 
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fiht.  matrim.  Be^a  m  tr43.  de.  repud^^, 
divert.p4g.mihi  2/7.  CentiL  lib.s^d<^^ 
n«pt.  cap .  7.  cap.  tS.  FuTor  %  aok 

tem  QOQ  prsfamicur.  /.    ibi^  Getlu^  ^ 
fired.  C  quitefidment.fac.  poj?.  L  ne  codi^ . 
iilUt.  uhglojf.ejy  BamL  C.  de  eedicH^ 
fed  ex  a£^ibus  &  fignis  e^tcrioribus ' 
probatun  Alciat,  de  prafiimpt.  reg.  /• 
frafiimpt.  38.  Late    praclarepofi  muU 
tos  alios  a fe  relatos  Mafcard.  de probatio- 
mib.  veL  2.  concluf.iz^.  &  8z6.  ^Genti^ 
Ub.7.deNupt.c.i2. , 

Quaeri  hic  non  inccmpeftive  poteft: 
an  matrimoaium  ab  ebrio  contra- 
dum^ratumnt&validum?  Etvcrius 
cft  9  validum  non  efte:  modo  profunda 
fuerit,  enormisA  im^modica  ebrieta^ 
adcoque  talis  ^  qux  mcntis  inducat 
cxilium  ,  cbnfcnfumque  cxcludat.  E-. 
brius  (iquidcm  ,  qui  ufque  ad  aliena* 
tioncm  mcntis^  poculisobrutus  cft^ 
nelcit»  quid  loquatur  »  quidve  faciat: 
ncc  abnmil;s  cft  mcntc  capto  &  infan- 
ti^  qui  prorfus  contrahcrc  ncqucunt. 
/•  /.  %  .furiofus.  dr  §fcq.ff.  de  oblig.  aSt. 
ean.  vtnter.  dtfiin^.  i$.  can.fane.  &  can.  ^ 

mbrid^ 
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inibrUverunt.ij.  quaji.  i.drUrii.fdula 
snihdllegMtis.  UMiHUifttntS^iimMmfiL 
47.  vpltt.  3.  Bi^d  in  1.  fin.  C.  de  revocdnd. 
donationib.qnefi^  22.  QovarrHvias  inf. 
citdts  Bpitom.  di  mntrimin.  pnrt.  2.  c.  2. 
nnmMt.  VFefenbec.  in pdratit.ff.de  ru^ 
nupt.  nu.  8.  ^.diSium  haSlenu6  (^c.  Hem^ 
mingim  de  ce^iugio ,  pag,  21$.  Beuft.  dt^ 
^onfaltb.  cap.  11.  Kling.  decaufismatri^ 
menidl.  pag.  mihi.if.  &  nevtfiimie  Gentii. 
eLiib.j.dennpt.  cap.  S.nbi fimuL  qnidde 
irato^prodigo  $  amante ,  (jr  iocante fiatn^ 
endnm,  expUndt.  Atqneditilis  nisin^ 
fra  in  §.non foLum.ii.  tit.  de  iniuriis.  n.14^ 
&feqq.  At  quoinodo  conftabit  &  pro-- 
babitiu'  9  aliqucin  ita  vinaobrucuixu 
fuiiTc,  utplane  mcntis  coecitatclabO' 
ramit,nccintcUexcrit,quid  cgcrit^  Id* 
ianc  non  ocio&e  quasritur :  quia  faspe 
invcnti  funt,  q  mulicri  nimium  crcdu- 
Ixiiicumfcccruntt  &  poftcadixcrunc» 
fcfc  bcnc  potos  &inrcios  fecilTc^idqi  cx 
pr^fcripto  Ovid«qut /i^./*4i^4rrr^m^iii-« 
^iiftud  tradidiiTe  vidccur»his  vcrlibus: 

.  Ebrietas  m  vera  nocet  :ficji^ajuvahit.:' 
^  Factitubf^t  blefifkbdoldlinguafiiHa.  a 
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(jHk^Htddtce^  ifacitivepratervtHS  (tcjHO^^  .  .^  ^ 
Cr€damrnmH^m€aMfdfmjfe$9Hmm^.  \ 

£rgp ,  uc  ad  qua&ftionem  propoficanoLf  | 
refpondeaturi  illud  teftibus ,  qui  ei, 
qui  compotauit,adfuerut»  (rommode 
probabitur.  Hienim  ex  ipfi' fcrmon^ 
iDgrcfru^geftibus,  &  gcfticuiationibus, 
aliisqueadibu$facile  coiligere  potuc-^ . 
runt :  utrum  rationis  ufum  Jiabucrit; 
&fapuerit ,  anveroeodeftitutusfue- 
lit.  £c  (iquidemfimulalfccbrictateia 
dicatur ,  quifobriusfucrit ,  &fidcm^ 
mulicri  de  coniugio  dederic  :  ad juf» 
jurandum»  tanquam  ultimum  tcmc-< 
dium,  decurri  potcrit ,  quo  is  fe  purga- 
reteneturi  qui»  temulentumfc  fuiiier 
adcoquc  non  intcllcxiilc^  qmd  agcrct^ 

'  ci^m  matrimonium  promicceccc^affito 
ma^  Intcrim  tamcniiie  ipfe^qui  cbri&« 
tatcni  nmulatam  prsBtcndere  putatur, 

^  gravicecmoncndus  cft::  uc  diligentec 
lccum  mcdicctur  >  num  cbrius  nuptias 
contraxeritj  ne>  ii  (imuiateagat  t  \tu 
confcicntiam  fuam.  pcrfide  pcccet» 
Qii6d(i  nihilominus  juratus  dixcrir^ 
ie  adeo  yinb  ingurgitacum  fuUTe,  ut 
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ciiiilpenicuscorum»  qux  ada  eiTcnr^ 
recordarctur:eiii9  j  uramenco  ftandum 
crit:cum  animus^  jusjurandum>vcluci 
per  fpiricoalem  torturam ,  demonftrc- 
tur$  ut  loquitur  BartoLiu  L  pr$  herede. 
^o.  inprin€.ff,de  acquir.  vel  onntt.here* 
dit.Mnmeff  eit4f^s  Cyprdue prdalicg.  traS^ 
de^onfahb.  c.  13.  §.  6z.nu.  2. 
'  Porr6,quod  diximus,admatrimo- 
niurp  contrahendum  efie  neccflarium 
.  conrcofum :  id  oon  folum  dc  ipforum 
.conttahcntium » fed  parcntom  etiam^ 
quorum  io  poccIlatciUicxiduac » vo- 
luntate  &  audoritate  cxaudiendunv^ 
cft.  bk&L  Pdulue.-ji.ff'.  defiut.  hom.L  2. 
d.  L  oratigne.  i6,§.i.L  nuptu.  li.  LfiUue^ 
fdmHids.3s  ff  deriiunupt.Lfi,  utprope^ 
ttu.7.  L  nec filmm.  12.  L-in  eoniun£iio»<L^^ 
iO.C.  h.  tit.  L  unic.  §.  i.  in fine.  C.  de  raptu 
wrgin.  (jre.  L  diffentientii.  /.  ettm  Auth. 
feq.  C.derepudiis.  Novell.,zz.edp.  19*  £t 
fane,  quod  coatrahentesparcntum-i 
iiiorom  coienrum  adhibcre  dcbeaat,  -  ^ 
&civilis  &  naturalisratip  fuadet ,  dtr 
firtipronuneidntehielufiimdnOf  Natu^ 
ralisxacioid(;o  ;  tum  quiaic:i^  naturas. 


I  • 

i66  Princ*  Tit.  Inst* 
•4  rumma  &  prima  cfi:ut^qu6d  f  tibi  fieri 
nolis.alrcrinefacias.  MdttL  7.  verfi 
2^.  uhi  videndx funt ,  qud  ex  p.D.  Ijacfibt 
Andred^feceromeo^f.m.annotavit  D.D. 
Andrem  OjidndtrtinfmN^tit.  NuHuin 
autem  cil  dubium  »  quin  libcri  segrc 
iint kturi  1  i) ,  quos  cx  forte  pro* 
crcaturi  iint » iinc  iiio  conicnfu  matri*- 
tnonium  cotrahant.  Idem  crgo^quod 
.iibi  ficri  &  evenire  non  velint » aiif  s ,  & 
pra^fertim  parentibus  nefaciant.  arg. 
Li.ff.quod  quif^  iurisin  dlt.fiatuerit^^c. 
Bf  Tiim  t  quia  natura a^quum  cft :  ut  pa« 
rentibus  liberi^reverenter  pareants  at- 
que  ipforum  ,  ^  quibus  tanto  labore 
ad  iiiam  uique  astatcm  cducati  runt, 
confenfu  quxvis  agant.  /.  2.ff.deiuft.^ 
iur.  1.  p  drentet.  6.  ff^  dein  itts  ntec.  L  kberu 
28.  C.  de  inoffic.  teftdmenf.  Thepphilus  fjy 
Berehelthky  &  Arumsut  exercitdt.  Itt^ 
fiin.  2.  thef.i.  eleganter  Cypraus  in  trdd. 
difponfalifbus.  cap.  6.  §.  /.  num.  z.  & ftq- 
26  maxime  cum  f  parentesoptimum 
ialubcrrimum  pro  iiberis  coniilium 
caperc  praefumantur.  /.  necin  ea.  22. ff. 
ddk  luL  de  dduUer.  Heigjm  bic.  tmmaM^ 

Et 
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£t  licet  ratio  ifthaec  parvi  momenti 
fe  videatur :  e6  ^uod  filiiis  «masdpa- 
tiis(quioatursicgepietatcm»  obedi^ 
-«n|iam  &  rcvcrentiam  patri  non  mi- 
a^debet;,  atque  d  in  poteftate  cfict. 
dd.2.ff.deiufi. &iur.d.l.parentes.6.ff:d€ 
in  im  voc.  l.  liberio.  9.  &  l.feq.  ff.  depk' 
Jequiisparentib,&p4tr9tt.pr^4»d)  eti* 
'  am  t  fineconrenfupatrisuxorcmdli-  ^.y 

ccre  poflit.  L jmm^  zs.ff.  di  rit,  nuft,  ta^ 
men  dici  potcft»  cmancipatum  volun- 

tatc  patris(nquidem  cmancipatio  non  - 
oifivolentepatie,  fictiiblet.  A 
teft.  31.  ff.de  adoptionib,  <um  iurik^mi' 
lib.  infrd  alleganditnm.3S' )  iempercoif- 
tcabcte  nuptias  cenferi  $  ut  addiil.  l.  ZS' 
€oth»fiedM  non  infcite  annotavit.  Et 
idimetiamtradidit  Seberm  Diffutat,  ad 
lttJi.z.fuhthef.i,.Ut.b. 

Sod&omnium  gcntium ,  compti-  %% 
mis  vero  Grscorum&  RomanoKum, 
hiftoria;  luculcntcrindicantjabfqjpa- 
rentum  co^enfu  &  auAoritate  niiptias 
inire  lib^ris  permiiTum  ncutiquanu 
f uilfe :  yt  eernere  efi  apud  GeUtum  Ubr.  u 
Nt&*  AttiSi  Mf,  7.  TtrtnlUdit*  itb. 

L   i  pxorem 

*  .  . 

•  V  ,  ' 

,  Digil 
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mKorem.     Ambrofi»m  Epfi.  ^i.  Hioc 
/0pud  Euripiddm %n  Andromache (quem  ) 
$$ia$  Ambrofi$$$  $$$  f4n.  honora9$i$$r,  jz^ 
^fuafi.  2. )  puella  Hcroiiane  ad  Oro- 
fiem,proGumTaam>vereGttfideacprgw  _ 
clarciicloquitur:         ,  .  v 

Hoc  ^\Sfonfi$l$drumm*or$$mp4t€r9$$£*^ 
m  curam  fubihii:hoc  enim  diiudicare  nif^ 
eHmeum.  Hinc  &  Achillcs  apud  rio- 
incram  Ubro  p.  Iliados  uxotem  citra  pa* 
triscoarcnramdaccre  dccrcdat^duai 
inquit:  "      *  *  V 

Idcft: 

JSi  enim  jam  me fervet  Dii,^  domuperveniam, 
Polem  (pater )  mihitmeMXoremdffionfi^ii^ 

Hinc quoq^  Cyrusille Xenopfa^onttns»  . 
lib.f.  Cyrofed.  QYziizxi  iiliam  fuam  ci 
uxorcm  ofFcrenti  cum  magna  dotc, 
multi^jmuneribus  dixit :  (ii/ioftcq  ewi 

r^To^  Trzcf^og  yvu>^)j  /y^  T^j^jjT^i^Tztd?'?» 

f^MMifMi^.  iit&iif^iode^airA  &.matru 

9  ^ 
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Jfi/$ffitidhiJieaJ^^^  Atquchmcctr. 
iamMegadofUsapudPlajatum  mA^- 
lMUr^4&i.i.Sc€n.  abEuclioncfiliam 
fibi  in  raatrimonium  dari  flagitat, 
QuQ  pertincnt  illa  SimonisapudXc* 
rcntium  w  K^ndria^acl.s.Scen^j.  acri- 
tcrtiliumruumPamphiluiilobjurganv 
tisvccba; 

^ —  JngcntemcovjidentianLj^ 
jblHm  cagttat,  ^uid  dicat  /  num fuBt  pig^? 
NnmeiuicolcT pHdoris (ignum  ufifu^indicati 
^ytdeon  tmfotentt  cjfc  animo:Htypratcr  ctviunu 
Mtnrem,  atqne  lcgem>  9$ fki  volumaiempatm» 
ITnmenhanchahercfiHdeatcum  fiimmoprobrof 

Eddem  fpc&ats  <)uod  Naumacbiu^ 
apud  Stobxum,y?r«;^iSfe7f .  ait: 

IfA»  e%iwkm^  ItQ^  ,  %f  cti  Kti^uot  isxn&^» 

•    ^         .    ^  Idcft;    '  ' 
Jf^tihfitmdritf^x^uecunqjparetes  decreHerint^ 

Et fi  qHidefHertt prudens^feticifflma  es:Jinaliter^ 
VtrumffirtitafuerisyifiHm  fuo^ferre  neceffe  efl^- 

Eaminfupcradrcmappofite  Valciins 
CatuUusinEpithaiamio  cccinit: 

jit  tH  ne pHgna  ta/i  CHm  conjHge  virgo: 

Non  ^Hum  efi  pugnarc>patercui  tradiddt  ipfe: 

Jpjepatcr  CHmmatrc,  qmlfHS  parerenecef[e  efi^ 


i(70  '  PiiiNe.TiT.lNST. 

%)irginitas  nan  tata  tna  efi:  ex pdrteparetMm  efit 
.  ^T^ertiApttrimatridatasparsdatateniapatri^ 
T€rtiafi)latHaefi;nQhpHgnaredMobmy 
QmgenerofiajHrafimHlciimdot^deJ^Hntm 

,  fitfane  poteftatcm  parentum  in  lib&> 
roseti^miege  naturos  inprofaoisgen'- 
idbus  coniirmatam  fuifTe  >  clucet  ex 

Gmef.cdp.34*wrf4*  ubiSichena^fiiitts 
Hcmor»  4parrc  iibi  Diaamjacobi  fi« 
liam  9  uxorcm  dari  petit.  Tamctfifai 
tius  &  honeftati  ip(i  convenientius 
fui(rcc»ante  ftuprum  DinasiUatum^  ex< 
plorare  paltriscooleiifoniu. 
. .  Civiiis.verotatio » cur  placcat  nu« 
ptias  cum  parentum  confcnfu  contrar 
hi^  eft :  tum  patria  poteftas:  tum  jus  fiii 
hcrcdis^  hoc  cft,  patria  potcftas  primo 
fiicit»  ut  iiiiusfamilias  (inepatrc  nihil 
fcrme  pofiic,  utevidentirdpparet  exiif^ 
quadiSiafHntftit.proximo.  Ha?c(juera- 
tio,  utpotc  generalior ,  iiliam  quoqutf 
obligat.  Dcindc  t  regula  Juris  cit :  noa 
debcrealicui  invito  agaafci  fuum  he-i 
K(icm.^fedfi(jittit.7Mft.praxdM  hello. 
12.  ^.mediotempore.  ubi  B4rt0l.ff.de  capt^ 

&pofiUm.  reverf  Agaaicerctur  autemx 

patri 
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patri  iavito  Gim  hcres ,  d  filio  uxorcm 
ducercinvitopatreliceret.  Quaratio  . 
ipedalior  eft ,  foli  filio&milias  conve- 
niens.  Eaque  indf  ctiana  confirinatur: 
quod  fi  t  nepos  nxorem  dudurus  fit, 
iiiium  quoquc  confcntire  oportcat: 
ncptis  veroH  nubat,  avi  conienfus  8c 
au^oritas  fuifidat./.  &rMti9neai.  §.  t.jf. 
dtritMUft.fac.  l.cum  nefos.  6.  &  l.fi  quis 
nepotem.  lo.ff.  de  Adoftionib.  Cujus  juris 
h^lla  alia  afferri  poteftratio»  qu4ou 
quod  illo  cafu  fuus  iieres  fiiio  invito  . 
agnafcerctur:  hoc  cadi  non  item.^jr^. 

f.tit.freximMpfontmei4tio.i9S'  §.  «i^. 
ff.de  verbor.Jignific.  Practcrca  t  filius  3* 
furiofiolim  fibi  nnptias  conciiiare  fi. 
.  nc  patris  intervcntu  noa  poterat : 
autem  nubcre  fuo  arbitratu  licebat: 
idqucobbancipiam  ratiooem»qu6d 
ille  parcnti  furioib  fuum  obttufurus 
eflfet  heredem :  hsec  ati^m  in&miliam 
liberos  cdcrct.  L.fi  furiofi,  zs.  C.  h.t.& 
expticdbiturinferiusnum.  87.  t  Adhasc 
argumcntum  ab  adoptionc  &gcnera^ 
tipne  civili*  adgeacratioaem  aatura» 
lcm  dedu^um,cft  vaiiduQL^r^. 
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I  ij.jf.  de  Uberis  &  pojlhum.  Atqui  ado-* 
ptip  ficrin^quit  abavOynifi  iiiius  quo-- 
queconfentiat :  ne  videliceteiinvitq 
'  ifuus  heres  agnafcatur.  /.  cum  nepos.  6. ' 

34  ff.de adoptionihu6.  Eadcm  ergo ratio 
natarali  in  generatione  conftituenda 
cft.  Deniquc  moribusnoflris  matri- 
jnoniumhabeturpro  cmancipatione. 
Sichard.  in  1.  ubiadhue.  ip.  num.  16.  Cde 
iure  dot.  TiraquelL  iti  legtb.  connubiaUb. 
infrinc.nu^j.^feqqyf^eftnbecAnfara^  ^ 
tit.ff.  de  adoptionib.  num.  6.  Heigtus  m  §. 
fraterea.  nu.  js.  infr.  quib.  mod.  iuspatr. 

35  foteft.folvitur.  \  Emancipatio  autem 
patrc  invito  ficri  non  potc{\i.frad.l.non 
foteft.su  ff.  de  adoftionih.  1.  fi  cui  lega^ 
tum.  '92.ff.  decondic.  &  demonftrat.  L  uU 
tim.ff.  fi quis  a  farent.  tnanumiff.fuer.  L 
fenuUim.infin.ff.undeliberi.  l.  necavus. 
4.  C  de  emancifattonibm.  uUim.  ubi 
fUrique  Interff.  infi.  quth  mod.  iusfatr^ 
fotejt.folvit.  Cuiac.  ad  luUum  Paul.  Ub.  ^  ^ 

'  ^fetstent.  titul.  13.  §.  /.  Afcan.  cUment. 
in  tra£lat.  de fatr.  foteft.  c.  uUim.  nu.  gU 

Igitur  ncc  matrimonium » invitis  pa<*> . 
i;entibus^  contcalu^  libcris  potcrit.  ' 

Std 
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Sed videatUr  Erneftm  C^thmdmim  egrg^ 

gio  fuo  Refponfi .  nu.  SS.  cum  multU  feqij. 
mHp^lmihm  demMftrat^ittre  eivili  ^mmi* 
ttonecejfum  ejfc^  ut  Ubtri  in  contrabenda 
matrimomo  farentum  %  in  quorum  Jun» 
fotefiate ,  ^onfemfnm  adbibeanti 

H  ui  c  i  t  a  (la  bili  tas  fcxi  t  c  n  t  i  a:  pri  m  um 
nonobftat/;  Tiiia.  134- ff»  de  verltorttm  . 
obligatiomh.  L  neQfiUum.  u.    /•  neque 
ah  initio.  14.  C  hoc  tituL  cum  fimiUbus. 
inquibusfcriptum  cft:tjx)atrimonia  3^ 
libcra  cflc  dcbere.  At   parcntum  cx- 
pcftcturconfcnfus^matrimonia  Itbe-  - 
la  npn  erunt.   veUe.  4*  ff*  deregul.  i$tr^ 
Namad  hanc  minorcm  rcfpondcturr 
matrimonia  etiam  tunc  efTe  libeca^ 
cumvoluntatc  &confcnfu  parcatum 
contrahuntur.  Haecfiquidemlcxma-  ^ 
ttimoniisadfcripta  ylibcrtatem  matri- 
monii  non  toIUt :  utcxipfalibcrtatis 
definitiofie  videre  licet  j  qua^  oflen* 
dit:  t  libcrt^tcm  clVc  nat.uralcm  facul^.i  f 
tatcm  facicndi ,  quod  cuiquc  facerc 
libet:  nifiy  H  quid  vi  aut  jure  pxohi-  ' 
bcatun  §.  prtmo.f.  de  ittreperfonarum^ 

Inqua  dcftnitione  Ubcrta&  ccrtis  can« 

ceiUsi 
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;  cellis  circumrcxipta  t  quaii  iii^clu- 
facft :  &tamcnproptcrea  noti  dcnnit 
cflclibertas.  Etliigitur  vaiuntaspa^ 
tris  ad  nuptias  libcrorum  jurcnoftco  | 
cxigitur :  nbn  taisfien  ex  eo  matrUiio^ 
nioruo^  libertasimpcdit^r» 

38     Ncc  urgct,qu6d  vcllc  noncreditur, 
quiobfequit^r  impcrio  patris  veldo-^ 
mini.   /.  4*jf.  de  reg.  iur.  £a  cnim  rcgu*  , 
laaid  ccrtasfadi  fpccics  ,  puta  dciifta 
JuiTu  patris  vei  domini  a  filio  fervove 
commiffa^  accommodanda  cft.in  qui- 
bus  utique  non  viden  tcir  voluiilc^pro*  / 
ptcr  impcrium  patcrnum  vcl  domi- 
nicum  »  cui  obtcmpcrarunt :  &  idco 
pro  ratione  delidi  vei  omnino  novu^ 
vei  ccrtc.mitius  puniuntur :  ufiUic  Ae^ 
iurjius  9  Petrm  Tdher^^  aUi^  amwuruut: 
{jrfaeitLddM.  jsT^ffidereguluiur.  At  in 
matrimonio  contratiqndo  filius  vo-  I 
luntati  &  juflui  patds  obteftipcrans;  1 
obligatur:  cum  ipfcvoluiflc  videatun 
L^patre.  ii.ff.deritunupt.  \ 
3  0     Secundo  non  obefl:  t  quod  filiusfa* 
milias  in  publicis  caulis  pro  patrcfa- 
milias  habeatur:    qood  ad  jus  pubii« 

^  cttm 

\  ^ 

I 

■ 
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cum  attinet^  non  fcquatur  jus  potcfta- 
tis.  LfiUu^fMmiliM.  g.jf.  dt  his^  qui fmi  vil 
jifien.  iurfunt.  L  nam  quod,  14-.*  jf  ad  Se^ 

blici \vLtis.  drg.  L  j.ff.  folnt.  mdtrimcn. 
Ac  proindc  in  nuptiis  contrahcndis 
patrisconrcnrusiiondcIiderctu&  £t« 
cnim  vitiola  planc  cfl;  illh^c  argumca- 
t«ndi  rario :  c&m  in  ca  i£qaivoc4tio» 
nis  faliacia  contincatur:  Nam  ii  argu* 
mcntum  formx  includatur  SyllogiAi- 
tum  in  Maiorc  pcr  cauias  pubiicas» 
&pcr  juspublicum^civiliafivcpubli-  ^ 
ca  officia,  utput^  Mdgiftratus ,  auttu* 
tclas  intciiiguntui:.  InMinorcvcr6)us 
publicum  accipitur  progcncrali  qua- 
dam  ^quitatc&liccnti^iqulomdibus 
oupcias  contrahcrc  pcrmittitur.  C^m 
itaquc  ad  divcrfa.in  utraquc  pr^mifsa» 
utcrquc  tcrminus  tcndat :  divcriimo^ 
de  ctiaini  dc  utroquc  erit  judicandum» 
9tat  argumentom  qua  tuor  terminis  in« 
volurum  apparcbit  nullum^. 

Tcrti6nonadvcrfatur,qu6din(pi- ^ 
iftualibus  patris  aifcnfus  ocquaquam 
tcquiratur.  €.  fin.de  iudiciit.  int.  Iom. 

\  ^  Bofhem 

1  4     ,  t 
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Bofchim  Niuftrm  in  trdB.  denuptMkgs 
num.  17.  Menoch.  de  recuper.  fojfeffl  rt^ 
w^^./f./7^/».i^^?.  Matrimoniamauteni 
fit  rpirituale.  c.  dehittfm.s.dt  higsmM$n 
^r^/;i^4W.Quandoquidciii  rcfpondeQ- 

*  dameft:airumptumnone(!tiiP«m^ 

T0i? » &:  idcircd  niiiil  certi  indecondu^ 
42  dendfi.  Quanquamcnim  fniatrimOft 
itium  interdum  rei  fpirituali  eompa« 
latur :  no  tamen  id  tim  rpirituale  quid 

'  eft, quam civilc, & contradibus annii- 
mtx^txxitUtpatetexhocprincipiomftrQ^ 
.  ^  iHis^  qud  attulimu6  ad  § .  uf  tit^proxi^ 
mo.num.3S'  cum feqq.  £t  prorfus  rem 
tamfpirituakm  Canoniftx  judicarunt 

'  matrimonium  cflcjimo  Sacrametura: 

* 

(ur obfecro  miferis  (Uis  Ciericis  &  Sa« 
cerdotibus  re  tam  iacra^  imo  Sacra* 
mento  interdixcrunt ,  &  ctiamnunL» 
'  vaideimpieinterdicunt:  cumtamen, 
'  eos^  qui  fc  fpirijtualcs  jaditant^  nihii 
magis ,  qu^ro  ipiritualiacuftodire » & 
quovis  modo  tueri  convcniat  ?  fTr^  Z). 
i>.  Hafenrejfer .  in  locis  Theolog.  loc.  7.  de 
Sacrament.  pag.  576.  e^  Uc.  io.de  coniug. 
f^g^  773^  ^dtt.i.  Ac  ccttc  quod  ifthaec 

,    .  Pon- 
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Pontiiicia  con|ugii  intcrdi^io  valde 
impiant^cx  omnibus  illis  Scripturx, 

t4m  VcteriSyqu^pA  Novi  Xcftaaienti» 
liquidoconflatlocis^  inquibus  Spiri« 
tusSan&us  conjugiiuuMiniftrotunu. 
Ecclefias  fpccialitcrapprobavit.  Nam 
in  libris  Mo(is  nihil  eft  dccantatius» 
qu^UEi  quod  ian&iFacriarcb^(qui  tum 
Miniikorum  Ecclcfix  viccs  agcbant) 
eonjugati  fuerint  •  &  liberos  gcnue» 
rint.  Cenef.cdf.  4.  verf  z6.  caf.  5.  v. 
3. 6.  g.  21.  ^  c.  9.  verfi.  2.  Hinc 
Pontifici  fiammo,  casterisqueyeteris 
TcHamcnti  SaccrdotibusDi  us  ipfc 
exprelsi  Icgc  pras(cripfit}cutufm6di  fi* 
biuxorcs  in  matrimonii  iidcm  adfci-« 
ifccrcdcbercnt.  Levitic.faf.  21.  verfj. 
^J3.$femE^ecb$eLcap.44.  verfi^.Scd 
&inNovoTc(lamcto  legiturdcApo* 
ftolo  Petro ,  ipfum  habuiffe'uxorcm: 
cum  focrum  iiabucrit.  Ma$sh.  cJ.va^^ 
Cujus  (  ut  &  rciiquprum  Apoftplo- 
rum/exemplum  ailcgavit  Paulus^ail 
<crens:  fc&Barnabamnon  minusiia* 
bere  potellatem  circumducendi ,  6c 
iuuipubus  quoque  £cclciias  alcodile* 
■  .•  .  M  a  'giti- 
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Icgitimas  uxoves ,  atique  iili.  /.  Cmntb. 
€ap.  9.  virf  $.  Quin  idcm  Apoftolus 
omnino  vult :  ut  Epifcopus  fitirreprc* 

'  <  henfibilis ,  unins  uxotis  maritus » qui 
domui  fuas  bcnc  pj:s(it  ^  &  liberos  ha-^ . 

«  bcat  fubditos  cum  omni  honcftatc^ 
MTimotb.j.  verf.z.  Ta.  €dp.  i.m. 
Eft  cnim  honorabilc  conjugium  in^ 
oixinibus.  Hibr.  cdp.  virf.4.  faoceft; 
jmt^rcuiufvisordinisiiomincs^iir/i^r^ 
Z).  Cbemnitio  expHcat  D.  Andr.  Ojiand. 
4dd.€.  2u  Livit.  virf.13.  Unde  incfu- 
tabiiitcr  infcrtur :  dogma  Pontificium 
de  pcrpetUQ  coclibatu  Sacerdotuin  (i^ 
V6  Miniftroifum  verbi^ciTe  dodrinam 
D$moniorum»ficut  Apoi^olus  nomi- 
navit.  /.  Timitb.  4*  wrfj.  0^&s. idque 
,  dccuratius  expofuit  J).  Sigvvdrtus  in  di^ 

'   Jputationib.  Theolog.  Dijp.  22.  a  thef^S. 
ufquiddthifHs^' 

43  Quarto  niliU  refiftit » qupd  Spon/a 
^  &  Ecclcfia  «quiparentur.  ^4)P.^jfr/4/* 
ttrius^  7.  q.  j.  c.  2.(jr  c.  ult.  ditranjldtione 
Epjffopi.  Filius  vero  ad  Ecclcfiam  ac- 
cedere » fi  ve  coelibem  vitam  profi teiir 
&  la  coeaobiumfeccdece^finc  patris 

pcr-' 


t 
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pcrmilTu  valcat./.  Z)w  nobu.s^.  ^.uCJe 
Epifiop.  drCUr.  Alianamque  ratioeft 
profcliionis  vius  monafticz  :  looge 
alia  coQtrahcndi  matrimonii.  Hoc  ca^ 
£1  iavito  patri  fuus  agnafcitur  bcres: 
illocafunona^quc.  Quapropter  liccx 
in  quibu(<lam<^monafterii  iogreflus  & 
matrimonium  ^  cx  fcn(cntia  Canoni- 
ftarum,  confcrancur :  camcn  in  plnri^^ 
mia  difierre,  vix  quirpiam  inficiabittir: 
ut  proindc^  a  monaftcrii  ingrcifu ,  ad 
matrimonium  noniemper  iirma  prd- 
ccdat  argumcntatio :  ficuti  copmt  trd^ 
dit  Everhard.  a  Midelburgo  in  Loeis  leg4* 
iib^  hc.  d  mdtrimotm  cdrndU ,  sd  Jpiri^ 
tusle. uu.i^.&io.  Quod  fi  argumcntuok 
hocadnormam  divinarumlitcrarum 
examinaretur :  mer  us  eifc  t  lufus  in  pe- 
titionc  principik£tcnim  in  facra  Scri« 
ptnra  ttoaminiisprohibitumeftcon- 
tra  voluntat^^oi  parcntum  in  coenobi^ 
fcfc  abdcrc,  &  vitam  monafticam  pro- 
£teri » qu^m  fine  confenfu  eoruttdeni 
inatrimoniumLj  contrahcrc  ,  vigorfi; 
quartipraBcepti^utroqueincafu.  im6 
iilud  qui  facAtta^  ma)us  pcccaium  ba» 

M   }  bcHfc 
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bent.NaniPreudochri(lirunt>quicoar  . 
jugiutn  a  Deoinftitutum  abjurantcs, 
ad  loca  excurruni:  deferta » &Mona- 
chorum  ocioforum  ac  ignavorunu,  1 
^onialiumqoe  fepca  &  clauftfainha* 
bitant » juxta  illud  Chrifti  Mdtth.  24^ 
^erf.  23.  Si  quis  vobis  dixcrit :  Eccc, 
hiccftChriiilus  ,  aut  iUic:  nalitecre*  , 
dcre*  Et  i/^r/T^^t  Sidixerint  vobis :  Eo* 
ce9indefertoeft:noUteexire:Ecce>ia  1 
penetralibus :  nolice  csedere.  vUeN^ 
fas  Z>.  Z),  Andrea  Ofiandri  ad di(i.  c. 

44,  Qi^int6  nihiirnovet,^qtt6d  defini^^ 
tio  complei2:i  &  cxprimcre  debcat 
Vim  &  fubftantiamrei»  dequaagitur» 
Uf^tdL  j.  §.  dolum.ff.de  dol.mdlo.^  4ri^ 
ft»tiliml$h.4.Topicor.  At definitio na« 
ptiarumnon  meminerit  pacerni  con- 
{cnCus.§.x.ftitul.prox.&l  i.ff.derit^ 
nnft.  Etenim  iii  nuptiarum  definitio* 
ne  conjundioncm  lcgitimam  intclU- 
gi»  adeoque  patefnttmcdnfeniiimiii* 
«ludi  jam  fupri^^  diil.  n.  p.  &fiq. 
.   deijionftratijm  cft.  Ncq;  vcronccelTe 

cft^ut  dcfioitioomma  &Ungula  pal^oi' 
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&ejcpref&cev.olvat,  qua^  rubde|imto» 
fcu  nomine,quod  definitur.coAtincn- 
tur 5  &  alias  faale  fubiatelligi  poifuat:  . 
qucmadmodum  multis  dpccri  explir , 
cariq^  poiretexempli&  Vcrdmunum 
latqj  altcrum  boc  adduxilfe  ioco  fuffi- 
ciat.  Modcftinus  tcftamentu  itadcfi- 
jii t:  t  Teftamentum^ft  voluntatis  no-  4f  ' 
'  flj^xjuftafcntcntia ,  deeo,  quod  quis 
;  poftmortein fualmi fieri velit//. i.jf.qui 
^ /^^m.^^^i^.lnhacdefinitionenoa 
fitcx^refla  mcntio  hcrcdis  inftitutio- 
nis:  cu  t  tamcn  ea  capiit  &  fundamca*4^ 
iun^  totius  teftamcnti  intelligatur.  . 
4ntt  kendis.s  4jnf.de  legdt.  Continctur 
aute  h  wdis  iaftitutio  fub  iftis,  verbis: 
i^^yJ/^/^n/w.SicidcmJurifconfultus 
nrucapioncm  definicns^  ait :  t  Ufuca-  47 
pio  eft adjcdio  dominii»pcr  contiaua^  . 
tioncmpoflrcfrionis^tcmporislegcdc-  . 
finitilj^jf.d^  ujurp^f^  ufucof.  In  hac  dc*  .  / 
iinitiQpe  neq^  tituli^  ncq)  bofia;  £dci  fit 
snentio:  fcum  taixicaabfque  tituto  5c  48 
bopafide  ufucapipminimcproccdat^.  \ 
pt^UtAnfrMufucAfionih,^longtt€mp.  * 
f  fr^fcript,  In  wuUo^  24.  C  4^  m  vindicat.  ,  . 

M    4  ;C«t^ 
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Csteriim  tacite  iisec  Hib  4ciinitione 
comprehenduittur.  Cumenimdici* 
tur :  ufucapionem  efle  adiedionemi  ^ 
dominii,  per  continuationempoircr* 
iionis :  inteiligitnus  huiuimodi  po&C- 
iionem,  qua;ejLju(lotitulo>bonaque. 
lideoriginem  traxit.  Cujus  rei&aliis 
eDifciplinis  acf acultatib.adduci'poi^ 
fent  exen^pla.  Imo  Ci  detinitionemji 
^njugii  cxcntiai  ipfoThcologisha* 
Aenus  maxime  ^miliarem  &  ufita-* 
tam'(utpote  qua  conjugium  deflnitur 
iinius  maris^  unius  foeminslegitima 
copulatio  vcIconjun^io,&Cy^  ciariin* 
in^patebit»  confenfum  pansfltuniex- 

plicite  quidem  fecundum  verbum 
autliteramin  diiiitaiUa  dc^nitioneno 
tradi :  nihilominu^  tamen  implicit^ 
ilibvocuIaZr^i//0i4  Contineri>  ac  inde 
conlenGonem  parentumadju(tasnu« 
ptias  apprime  acceflariam  rationibns 
lion  contemnendis  extrui.  4< 

ximo.num.  $.  fitMti :.  quibus  adi/eitndut 
eli  D.  lohdnne^  VVigandus  in  tra6t.  dc^ 
f0miugio,(gtt4  ffiift^*Mbi flurts  Tht$^ 
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lagarum,  tMm  veterum^  tum  ritentUrum 
dejimtktm^trimonii fideliter  receufet, 
Qiiinimoii  con&qucatiaccdeattca- 
datur;argumentuai  objedum ,  coo^ 
tra  fcntendam  noftram  non  concla* 
dic.  ^oocmmdicimus,ncc<iiccccvi- 
dcri  volumus  :  patcrnum  confcnfum 
C0ciubftantiamcontraheadi  ^iilwnt 
matrimonii,  rednccc0aciumccqui(i- 
~tom5  contta  finiftram  corum  opinio- 
ncm,qui  voiuotatem  &  aifenliim  pa- 
tcrnum.dchoneftatc»  noanecc0ita- 
te  vd  prccepto  cflc,imprudentcr  og* 
ganiunt.  Quantum vcco ^ fe inviccm 
diiFerant  fubftantia  cei  aceiuliiemrc- 
quiiitum»  explicace  ooftcinoncftia* 
ftituci.  Adhsc  &  hoc  cefpondcri  po- 
teric :  quod  Juftinianas  im  d.  §.  i.f.titttk 
frtcedente,  ^  ModclUnus  in  d.  L  t.ff, 
derit.  nupt.  nuptias  in  gcncce  defiaip- 

xincjnecadeasibli^m»  quas  fiiiifanni- 
lias  incunt  p  fcd  ctiam  ad  iilas,  quas 
cOBtrahani  patrcsfiimilias  ,  rcfpcxe- 
rii^t^  £x  quoapparct :  id,  quod  obii- 
citur ,  confenfus  pacecni  mcntio- 
Bcm  fieri  debttifiii  in  defihiripnc  no^ 
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pciarum^tancumabefre,  utverumiiV'^,, 
^  ut  .contra ,  fi  mentio  confcnfus  iftius  , 

fa^afuiiTet^  defiaitioeirec  aogu 
gtque  vitio  iaboraret.  - 
49  Sextd  non  repugn^t  /.  /.  §.  ult^jf^  dt 
/^^«ritf  <ji;i&/^<WtUbi  traditur»bene  coa<- 
cordantiamatrimonia^jurepatrisepo- 
ctftatisnon  debeireturbari.  Naa^  Ul^ 
pianusinibiapertedecoatra(^Q,  npa 
vero  contrahendo  ^  matrimoniq  Iop  . 

quitar,&fignificat)pacrem>quiimti6 

fonfenfitmatrimoniOjpoAeannegra-  . 

vi  &iufta  cauia;  acerbe  p^irrtam  j^te*  . 
itatem  exercendo  ,  bene  coacpj:dans 
matriraoniura  diflblvere  non  poflc. 
Atque  iftum  ad,  mpdum  IJlpiani  re«>  , 
fponfum  eife  exaudiendunu»  Impp. 
Pioeletiani  &  Maximiani  refcriptum  , 

-  dtrepudiis.  Reltqua  argumentd »  quibus  . 

Antanim  Gtfikerttti  Cofidnm  Ub.M.  qtttt^  . 
.  ^imjur.c.  i2.prabare  conaiur^artntum 
ttn/infkm  $n  Uberorum  ineundit  matri^ 
me^tfs  na  ejfe  necejfarium^bundjtdiUtit  - 
laan.B&^cholt.  in  tr.  degradib.  caf.  ^ua^  , 

ptt^  CMtr^Hf^r  ntmimM.  fagin .  ^s*  ^ 
•      .    ^      .  ;  .      attm  , 

-  \        1  ♦ 
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t/tmm»ltufi^^i  K^lberic.  GentiL  lib.4,, 
Dijp.de  Nupt.  c.s-  &  OlemMnnmdd  lib.i, 
dijpmmen.iwrxiviLGi^mtti*  dilputdt, 
3.num.tS.  &Jeqq.  quamvis  ilU  frepter 
levitatem  fuam  vix  ulUrejwWunt  9»» 
di^*d»t.  ' 

.  Sed utrum dc jurc civili  ( jurc fiqui-  f P 
dcfb  divino  in  auptiis  libetoiam  noo 
nunus matriscojireofum  cxigi ,  qu^m  . 
patris ,  cxtra  contro vcrfiam  cflc  vido* 
tnt,Exedic4p.jo.v..iJ.  &  Denter.s,v,  i^. 
de  qufiiure  mox  dicetur  uberius)  matris 
quoq;  volontas  accedctc  dcbcat,qu«- 
xitur  I  £t  fVivcntc^atie  nuUum  cft  do-  . 
bium ,  quin  audpritas  patris  matri  an-  . 
f cponatur.  tum  quia  fragile,infimma( . 
&  ioconftans  cft  confiliuoL.  muliC'  . 
brc :  ut  tcftatur  Fo^tatuiii  FfUiccps*  , 
^  AEneid,  j 

'-^'-^f^drinm^mntdbilejemfer  - 

ffitmind.  '  • 

Bt  Calphundos;  ; 
MebiliiirventueJifieminn.  ' 

•    Itcnij:  ^  . 

ffmfa  iacerto  nuttamur jm^ne  SjrrtOt 
NeffolMhjiernofdmtrentefaSiamtin 
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.QtMmeitofisminearuinconJiatfadMmirA» 

fi  Tutntqaiamaterliberosinj^oteftate 
non  habe£.  §.fiemhd.  infi.  tituLprox.  §. 
Cdteri.  infr.  de  hered,  qualit.  &  dijfer.  /. 
:  iUmd.  4.  §.  2.ff.  4e  btmtr.  fojfejf,  cMtrd 
tdh,  t  Vcrum  moctuopatre,  conren- 
'  iam  iiiatiis,inUfoeronim,  comprimis  ^ 
ver6.£Uarum  minorumnupciisnecei^ 
iario  requirendum  elTe ,  non  abfurde 
«quis  dixcrit.  Li.^Lin  eoniiin&wte*  »0. 
C.i&./ir.  Nec  admittenda  eD:  quorun- 
dam  interpretatio,  dicentium :  faltem 
4c  iioneftate,five  coniiiiQi  non  autem 
de  necefritate ,  ieu  prxcepto,  matris 
poftulariconfeiifiim;  &Dd* 
i»L  vidttd.  li.  C  eod.  VuLt,  hic,  tttt^,  fg, 
Etenim  verba  modo  addudarum  le- 
gum»  penitus  imnc  icnfum  xeiiciunt 
NamiffV.  /.  /.  Impp.  Seycrus  &  Anto- 
ninus  huc  in  modnm  teCcribunt:  Cmno 
denMptiitpttilUqu4rititrftte$int^ttita'- 
temf^mdtremdeeligendofuturomarito 
eomvenii :  ntharinm  prafdis  provmein 

^  necejfkrium  efi.  £t  iu  di^.  l.  30.  C.  eodem. 
Impp.  Honorius  &  T|ieodo£  ita  prx-' 

cipiunc: 

. .  ■         •  ,  1  * 
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ella:matfis  fropin^ucrumnquiratur 
mditium.  Quas  profcdo  veiba  noiu 
funt  confulcntis  (ivcfuadentis/ed  po- 
ti^s  Ittbentts  &  impcfantisL  Fidt  Bm^ 
iholt.  d.  traSdt.  degradib.  /./^*  &fiqq. 
Schneidevvin.  hsc  fort.  2.  num.  3S.  loa^ 
€him.  i  Siufi.furt.  2.  dematrimpm.  g.  47. 
njerjic.  obfervandum ,  Wefeuhec.  im 
faraiit.  ff.  de  rit.  nupL  nttm.i.  D.Halb^ 
ritter.iudi^ut.demajtriu$0te.thef2u  da 
Auu$  1600.  Kejpondente  Du^  Candidat^ 
Stadtutauo^  &e.  Dtuei.  lih.  13.  emaum^ 
tar.d^iur.  civ.  eap.  2o.fag.  206.  &  BafiU 
'  Monner.  in  tra^lat.pofter.  de  elaudefiiu^ 
teuiug.  e.  11.  ubiplMrib.ramttibmevim^ 
eit^  tdmmatris  ^  quam  Patrie  confeufum 
dektre  eMli  ejje  ueeeffarietm.  CetitU^ 
teraccefit  PaiulmCyfram  iutra&at.eti  ^ 
Jponfalib.  e.6.^.7.n.2.& feq. 

Ponr6nonfi>li^myarenataiali&ci>  53 
vilii  verum  etiam  Divino  (quodyUtpo* 
tc  luccrna  pcdum  noftrorum»  Pfalm^ 
iip^  ^erfios*  hacin  quftftionc  maxime 
attcndddcbet)  parcntumconicnfusin 
libeioiam  nuptiia  pia^cise  leqmritab 

Sic 
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Sic  enim  Jehdva  ipfe  apiid  Jerettirant 
Prophetam  C4p.  z^.  ^virf  i.  praecipit^ 
Cum  ait :  Datefiliis  vefiris  uxores ,  fi^ 
Um  vefirM  d^e  virk.  £t  laniliflimttt 

ilie  coelcAiuai  oraculotunti  annun^ 

*-  .  ■     '       .  • 

tiator  Moies ,  t)euteronom.  cap,  7.  ^v.s. 
inquit;  FiUAmtHdmnQnd4hisfiUoChd^ 
nandi,  necfiUaiOinitdccipiesfilio  tuo^^c. 
Mec  quicquam  ad  rem  1^dt  /  quod 
objicit  ur^eo  ioci  Dcum  duntaxat  pro« 
Iiibuiire  :  nc  parcntes  libcros  cuni^ 
fithnicis  matrimonio  inngi  pcrmitte-» 
rent:  quippc  qui  Dco  cxecrati  cffentJ 
fed  {^atria  fua  auftoritatc  iliud  inipe- 
dirent  Hocetenim  concciro,»  adcd 
mhil  intcrim  p;atrio  juri  &  potcftati 
clocandi  liberos  largitioneifthacadi<> 
mitut:  utpotiusinde  clare  pcrfpicia^* 
tut ,  quod  Sacra  Scriptura  tum  hic, 
tum  alibidirerte  liberorhm  matrimo* 
fiia  cotrahcndain  quartum  Dccalogi 
ptasceptunu  (  Honord  fdtrem  &  md^ 
trem  $  ut fis  longdvus  fuper  terrdm )  in« 
ciadat.  Parcntibusnamquc  mandat^ 
utipii  veifilias  elocent,  vel  filiisuxo- 
xcs  accipiant>  ut  convenienter  ex  z>. 

chemfti^ 
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notat.  Sicquoque  Spiritus  Dciperos 
pra^idi  fiii  fidclifilmi  Afliaiftri  pro» 
ji}x^QU^^Bxodt22.v.i6.  ^  17.  Sifedii- 
xeritquisvirginem^  necdumderpon^' 
fatam  ^  dormierit4uc  cum  ea:  dota« 
bit  eam^  &  habcbit  eam  uxorem.  Si 
pater  virginisdare  noluerit  ( pdter^  in^ 
i^mtf  ddre  noluerit :  qux  vciba  prob^ 
ponderanda  funt )  reddct  pecuniam^ 
luJita  modum  dotis  «  quam  virginea 
accipere  coihfucvcrunt.  Sic  &  Indic.er. 
^erf.7.  )ur4fleieguntarl(raelitx>qu64 
nolint  Bcn>amiti$  ddre  filias  fuas  in> 
axores.  Similiter  Faulus  Apoftolus 
Icribit,  u  Cerimtb.  y^verf.sS.  Quima« 
trimoniojungitvirgincmfuam,  benc 
facit»  Quibusverbisliquidofubindt* 
cat »  au^oritatem  &  ;us  contraiicn* 
di  marrimonii  non  pcncs  folos  libe<>* 
ros^led  etiam  penes  parentes  e(fc.Hin« 
Ifmaeli  iicct  fucritalioquinhomofe^ 
rus  3c  agrcAis  :  nihilominus  tametu 
adedferus  nonfuittquindebitam  re« 
vcrcntiam,  pictatem  &  obedientiaoi 
matri  cxliibcreL  Dc  eo  iiqnidem  jam 

adulto 
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aduitoiiclegituc:  AccepitilUmateff 
,  fiia  uxorem  de  terra  '^gypti.  Genif  zu 
,  n;erflMn  Hinc  Ifaac^s  coniefifu  patris 
fttiAbraiiami^  Genef.cdp.z4.  lacobus 
confenfu  patris  Ifaaci^G'^^^^^.  Sam- 
ibnconienfu  utriufque  parentis  ntt« 
ptias  contraxit.  ludic.  14.  Hinc  itidem 
Angelus  Raphaei  Tobia^  Juniori  in- 
lUQgit :  ut  ducat  in  uxorem  ^cam 
^  liam  RagueliSi&  an tcquam  ducat»  pa* 
rientes  clus  rei  gratil  faiutct.  Ait  enim: 
pctc  eam  ^  patre  eius»&  dabit  tibi  eam 
j^nuxorcm^Tohuif.verfij^ 

Nec  mo  vec>  q  uod  Robertm  Beiia&* 
minus  Politianus »  tanquam  condu- 
dits  i  Canoniftis  Patronus  ,  (enten^ 
tiam  lianc  no^ram  ^  immotis  divini  ^ 
humanijuris  fundameptis  fuiFultam^» 
xaiicidis  quibnfdam  ratiuncaiis  fub<* 
vertere  conatur :  &  ad  fecundam j>ro« 
podtionem  fuam  f  quam  ipfchis  con-^  - 
ceptis  verbisformayit :  fiU^r^m  €$m^ 
fenfM^  etiamf folus fit  ^  dd  matrimoni^m 
firnmm  4C  Ydtmm  efjkiendtim fuffidt:  mec 
fotefi  d  Parenttbm ,  wl  iidgtftfAtm  eimf 
modimatrimomHmirrttari.  BeUar.  to.j. 

t0m^ 

« 
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nnS4cramento.cap.19. )  confirmandam 
allatis  e  Scriptura  divina  exeoiplis  uti« 
tur»  velpotiusabutitui::  utEiaui»  Ce^ 
nef.cap.  26.  verfs^.  ^  caf.  2S.  verfg. 
JzQ6}£>iOenefc,  jp.&jo^  item  Tobias» 
C4pyf*  Nam  rcrpondemus  primumia 
genetemon  em  piis^  fed  legi  bus  ftaou 
dum  & judicanduin  eifc  ^  valgatdLne^ 
mc.  ij.  C.de fentent.  ^  interlocut.om.wd. 
nec  videndum  i  ut  nefvose  Cyprianm 
hahet ,  quid  aliqui  ante  nos  feccrint:" 
iedquidillei  4uianteomne«e(tifaci« 
leadum  mandarit:  nec  atcendendum» 
quid  fa^um  iit,  fcd  quid  fadnmefrc 
dcbiiiflet :  aut  c|uid  etiamnum  iiat^fed 
quanire^e  ^t »  autpotiu;  quid  fieri 
dcberet.  argnm.  l/ediicet.  ti. ff.  de  offic. 
Prafid^  Dcinde  in  ipecie  £iavi  excm-» 
l^umqupd  attinct :  multa  in  triplici 
eiusf  matcinionio  concurrunc  &nm^ff§ 
«»92g&^qu2eimprudcnter&impuden-- . 
tct  i  itiipic  &  illegitime  illud  ab  ipfb 
^ontta^um  &  fa^iatB  efle  cvincunc« 
l>  q^od  incQufultis »  ihfciis  £c  iuvitii 

parentibuscontxazit.  1.  quodduas 
.  .  ^  N  mul 


muluxorcfduxir.  qiiodHetb^aSj^^ 
populodivinitusmalcdidooriandas,  i 
'    '  '  ^    'duxit  4.  qtiod  tales  duxit ,  quas  pios  j 

parentcs  maximopcre  ofFcndcrunt,  & 
pcrturbarunt,  itf. 

quo^  cx  tut9g9^ifi?^ic^%^^ 
bus  priqribus  Chananxis  tcrtiam  fu^ 
'pennduxir^incbiirulcoettann  p^^^^ 

y  Cenef,  d.cap.zS.verfg.  Quedvcropa* 
teriiaaccontradum  illum  E&vi ,  filii 
.   .      .  pcrvicacis,  illcgitimc  initum  &  tripli- 

^  catum  ^  ad  inatot*  iHtatf da  &  ca^v 
,         ^  ma  la,  cu  amarit udine  tolej^are » q  uaoi 
V  irritarc&rcfcindcrc^maluitinoninde 
ieqnicar.quod  verfntusjcruitain  p^kiv 
,    "  ^  cipalipropofitointendit:  £r^-^»^/^/^^. 

V  &d  poti^s  e  convcrfo  ita  coUigitun 

'  Qiipdpptuiirctjurc  paternoirritarific  1 

iiontoilietari/illudi^  V  I 

^  ,  iure  fuo  uti  nolcnte »  ^ertis  de  cau£is  I 
.  .  toIcratum,&nonirritatumfuit. 

-   ;   Nec  oiBcit  fententi»  noftraB^adila-': 

/  dum  a  BcUarmino  di^o  locQjacobi  | 

Patoarciif  q^eniiplumif  i 

^        .  J       .    *  •  .    ■ '  •  * 

*  ■   :    -  .<    ■     -    ■       .■  ..  -        ,  . 

"       •  '   '      »  ■ 

V     ^      '■"■         >' \'     ^  I 
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D  1  N  u    T  r  u. 
cobus  iain  an  te  voluncatcm  &conrcii« 

fum  parencum  fuorum  habuci-itcxo 
ploratiflimnm  » quippe  fpeciaii  acce>> 
pto  pacris  ea  dc  rc  mandato »  ut  pxofi* 
cifccrcturin  Mcfopotamiam,  &acci* 
|>creti&de  (ibi  ttxorcm  dc  filiabus  La» 
ban,avuncuii  (ixi.Gr»efd.  cMf.^t.  verfl 
'  jr.e^  j.  iionpotuit  non  fpcm  cam  ani«. 
mo  fbvcrc  ccttii&mam » paccntci  fuos 
abfcntcs ,  qui  primas  in  nuptias  noa 
snod^  con^fi^nrerint ,  ied  etiam  adcas 
cclcbrandasau^orcs&  impuilbrcs  (i« 
hi  cxtitctint,ncc  fccunda)5,ncc  tcrtias^ 
jieG  quatcas  diifcnfu  fuo  ciic  repudia* 
turos  :  pragfcrtim  cum  ad  nutum  6c 
Qiandatnm  i^atris  mramq^  primatianor 
uxorcm  acccpci;it  non  dc  gcncrc  Cha^ 
naan»fcddcdomoBathuclis  &Laba« 
ais:  i&iecunduro  [us  confuctudinari^ 
um,  aut  morcni  politicunnUius  gcn- 
tis  &  loci ,  gigntndiab  tnitlief of^  prolis 
caufa,  duabus  conjugibus  primariis 
dudis^duasfccundarias,  nbipcrvxo* 
rcs  in  tiiorum  adduAas ,  fupett  nduxei 
tix.Gtnefzgi.f^io.  QuandocoimmQS. 
trac ,  crimcu  non  eirai: :  dc  nunc  prb*/ 


194     Princ.  TiT.  Inst*  ^ 
pceceacrimeji«ft^qui^ino$noaeftjirj{ 
£crihit  admQdum  elegant^T  AHreliw  Ak^ 
guftmm  Ubr.  zz.xMtrd  Fauftttm  MdMm 
.  (b4Mmfap.47.tomn  0.,  Quinmio  Patri* ' 
):i^us  9  imprimis  ante  latam  Icgem  ^ 
m^tic.it.  <;xgentium ,  interquas  vecia^ 
i>antur,conruetudine$cviriis,quas  in 
more*$abierant ,  nonpatiittt  contagii 
;|Ldh»iit  ifl  caufis  fnatrimoniaUbusj 
qus  non  imitationis  gratii  de(cripta 
|iinc#Hic  ergo  locum  habetillaregula^ 
Roman^s^  'z/.  /^.  ubi  non  ellicx  >ibinon 
eft  tranfgreffio.  £t  Paulus  A&oKcap.ii^ 
^f.€rfiS.m  concione  Antiochia^Pi^dig 
Jhabit^  9  pukhetrimo  vcrbo  i^o7x^(po^  ^ 
f^lMir^  ititdulgetitialn  ,1  difpenratidnenvi 
|eu  tolerantiam  pei  defcribit  y  6rga  ' 
inores Jud^oram  5  qui/in  novo  Tcffiai* 
Qieiita  pr^(ertim>Qoa  adimitatiolienar 
jcrahendi  funt  ^  ut  explicat  chemniitHt  ^ 
^  tm.pairt.Ucw.  T^niik^^ 
m^f^&9^cap.3.pag^S^^  i  - 

Ncquc  obftrcpit,  qupd  Tqbias^pef- 
^ffh  prefe&us ,  iiirciov^  iilconlultd^ 
l^trc  fuo^Saram  .uxorcn%a(;ceperitsid^, 
feUci  faccci^u.  Nampta; 
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€|uod  cxemplum  iftud  fingalarc  cft^ 
^obiasquc  Dco  rem,  omocm  difpoi^ 
Acntc  &  gubernantc ,  SarsccmQiiibi* 
nm  pctijtj  tnoo  obfcari  quoqj 
«ft»  filium  uxorem  ducere  pp(re»Jf^|ii 
conditioncm  patreni  abfentcai  qiiii 
tepudiatiinim  eCcrVerifimiliter  coi^ 
ccrc  qu^ztJ.Jifilfsfs.ii.jff.  ntMuptiar^ 
J^am  vcroTobias,  ciim  pcr  Angelum» 
xcu  Lcj^atuq»  Pi  v^num,  )Uberetuc  Sa;^ 
ram  di^ccrc  uxof:cm :  non  folum  pro*» 
babilitcrcxiftimarepotuit^iftam  cdn^ 
dijciopcjm  patrem  <»bfpntem  ixaud  efie 
rcpudiaturum:  ciim  Sara  e  confangui- 
lipitt^iret^  c  quibttS  iixorcs^cunduin 
jo^andatum  Diyinum  acppipndx  c-» 
rancticd^^mitino  (ibipefTuarum  ha^ 

.][)uit^&)iab.erc4cbuitj  patrem  fuuaxt 
utpotc  virum  pium^Dci^uc  amantcm 
-  & itimentcm  ^  yoiuntaci  Pivtnc  pet 

AngcIui^expU$:atjp » ne^ti^uamrelu^^ 
daturum^,  '      ^ '  ^  - ■  •    ■  '  v-\-' V-V# 

Ecranecitca  parentum  vpluntaten^ ' 
juftas.  nuptias  mioime  contrahi  ,  cx 
plucibttS' aliis  SacrsScriptnrae  ^vinci» 

•  -  ..  . 


^6      Frihc  XrT.  IkstI. 
Deutercn.c.s*  v.  i6.  Kum.c.30.  o/./.  , 
3^r9virit.  e.  r.vj.  t^€.   v.  20.  Mel  Colojf. 

€.i.v.2o.4d Epehefc.i.v.i.2.&s^  inqui* 

bus&fimilibuslocis  gravitcrpracipi* 

tttr  &;d(rcritur:libcros  inomnibusdc* 
\>QtQ  obcdirc  ruisparentibus^cosqiho- 
Siorare » addita  vitas  Iong«r«  frooiii^ 
iloue.  Qui  honof  utiqsinhancetiara 
porrigcndus  cflcaruni^quolibcrircai. 
tam  arduani^tantoq;  conlilioindigca/ 
tcm  aggrcdi»cpnnubia  vidclicct  inirc»  - 
jiioliuntur  :  nc  fpreto  parentum  con* 


■ 

1 

|>erfcqu4tur.  ^ddereUts^imcErmeft. 
iCoibmdn.mpf4uUleg.  rejponfuf^.s^^.s*  & 
i  f  lnrimic  fiib/eqmennb.  jdr  fiUd$^mc  I>. 
Mdrtinu4  chtmnitiHs  in  2,  parte  Exam. 
C^notl.  Tridemit^^fi^faomfB.  tii.  de  cUm^ 
dcfiinis matrimoniU ^fol.  mihi^dg^  Etea* 
dem  de  re  videnda  funt  •  qua  novifimV 
t»4d$ditfiU(iterFelMBUimhdch.in^ 
fromftuar.  ConnuhiaLi»  Apfend.cap.  u 

$5  :  .NuncdcJurePontificio  ( quod  in^ 
cauHs  dccidcndis  matrimonialibus^ 

poftJusUiviattOi  «ibietvati^  m/.j^ 
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de  fecundis  nuftiis )  vidcamus.  Id  au- 
tcni,  quamvis  modo  in  hanc,mod6  ia 
illam  dcclinafle  fententiam,  proptcr 
dccretorum  varictatem,  vidcri  poflct: 
rc  tamcn  pcnitiusinfpcftaidcm^quod 
&priora  tria  hoc  in  cafu  jura  ftatuc- 
runt  ,.voluifle  deprchcndctur :  utcun- 
qucGloflatorcs  &  Dodorcscommu-^ 
niter  diffcntiant  5  &  tradant,  dc  jiirc 
Canonico  parentum  confenfum  iru) 
nuptiis  liberorum  cx  honcftatc  tan- 
tum,noncx  ncccflitatercquiri,  Glojf. 
fn  can.ftiffictat.  27.  quaft,  2.  itewglojf  if$ 
can,  hocftn^um.  in  verb.parentum.  32. 
(jUitli.  2.  Abb.  confi2.  lib.  /.  confds.  in 
frinc.lib.2.PetrM  Anch.cGnf2i.  Pariftus 
conf^g.vol.  3.  NicoL  Everhard.confjf. 
n.6.^conf.g6  nu.g .& conf  i82.nu.6.  Me* 
no  ch.  conf6  g.n.20.  Curt.  lun.  co  nfis  6.n.s. 
Alexand.  in  l.  i.ff.  folut,  tnatr.  Emanuel 
MCofta  in  l.  cumtale.  72.  §.fiarbitratu. 
ampliat.  g.  num.  /. ff.  de  condition.  de^ 
tnonftratton.  Covarruvias  in  traciat.  de  - 
Jponfaltb.part.2.  cap.j.  §.  S.  num.i.lo- 
han.  Baptift.  d  PiUa .  infuiscommun.  cpi^ 

nionib.  tn  verb.filiM.nu.ii2.VivitiiUb.u 


19^  .  Prino  Tit.  lusti 

fimt*  in  nftrb.^usfam^  nnm.  203. 6Mik\- 

obferyat^  {jr  ^bftrvdtm  95^^  . 

nu.  /.  Skh^rd.adLJifater.^.  num.(f.C.di  r 
jpMftUh.  Hotoman.qnafiMnftr.  (f^in^^ 
Sfhneidevvm.  hiepart.    nn^  33.  Bicins 
ddl.  nnptias.30.  nu.  S.ff.dereg.  inr.Petr. 
Cregor.  Tolofin  fyntdg.  inr^  nniverf  Uki  -  • 
9.  capfS.  num.7.  Nicol.  Sudorit4sUb.2.  di^ 
Jput.  inr:  eiviL  dij^nt,  de  jponfaiyb.  \ 
K^nt.  Qontius  Ub.  i.  U&ion.fuhfeeivdr.  ^ 
iur.  civ.  cap.    num.  7.    S.Thadaus  Pifi 
$n  traGt.  de fponfatib.pdrt.  2.  c.  qudfe^m>^  • 
rdntnr  ^d  iufas  nupt.^nnm.  j.  Afcan.  Cle^ 
mentMtraii.depatr.poteJi.c.  (i*effe&,(U 

nnm  s. &fe^. ;  \  V" "  ^7^  ^,^^^ 
Npqifc  magni  faciendum  ^Q;  Rob^ 
Bellatmini  futiie  hac  de  re  j  udkiuoQut^' 
Le^eivilis  (fcribit  audaculus^  non  mnU^ 
tumrefert ,  quid  in  hac  parteftatuerit.  \ 
N^Mt  ftna^it  Ltteim  Papa  IlJ.e^^^ 
cUrtci.de  iudiciis*  Imperator^fefdtetur^^ 
mtniidedignafilegesfdirotCsmottaimkdi^^ 
ri:  &  bdbemm  hane  Imptratoriseonfef^^. 
ftonemin  Authentic.  ut  Clerici  apud  Epi^^ , 

Jiopos.%^poitljl^^im^^ 

"^m:,      '  '^:  ■  90S^^ 
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Di Mn»  Ttx  s,  '.  199 
mes,  &  muper  generaU  CenciUum(pusd 

Tridenttnum  )  definierit ,  matrimenium 
mirieufMriut^us  eeutru&um ,  mede  uem 
^$  eUndi/iinum  (  Hec  enim  idem  Cenei» 
Hum  ieritdirit )  ratum  ejfe  t  tunpejfumt 
leges  eentrarietmd4frsire,  &  fi  fertedefi- 
nierint,  abregata  iudicanda fitnt.  Hac  iU 
ietem,  3,  eeutt^»geuiruLsM.  /.  eUmdm 
triiuepfiSacramente.  cap.  20.  Satis  pco 
imperio  >  mi  beliatule  Bellarmine*  iiu 
Imperacoris  Romani  ie^,  (atis  aciida«» 
<[lec> latis  impudenter.  Sed  quim cuck. 

piter  dedac ,  £iila(&  fiili^tur ,  dnm 
jiimis  confidencccaiietic,iac(osCano* 
nas  dciiniiire  ,  matrimonium  invitis 
parcncibus  coBCca^iim,e4&f aCHffi  fUi 
.  iequentibus  fatis  ^et  (naoifeftuip^*  ' 
'  ^teiiim 'd»nfim(Um  pareatamooii^ 
|io  aece0Aciuavefic,^pcmiili|iioflcap- 
:|^it£vaciftusPontifcx  inCan.1.30.  q.  5. 
dum  ica  rcfi:rii>it :  JiiierlegitiuMm  uem 
fit  ceniugium » ntfi  abbi(,qui fuper  ipfam 
fiemiuum  ebmimMHetseim  Mtere  mdeun> 
^ewt&aqtabmeufieditur,  uxerpetatttrs 
^  k  parentibut^^propinquiertb.lpenje- 
.jhtr,i^legibufetettttir,&e.  (^uodM||- 


too     Princ.  TiT.  Inst. 
tum  tanto  firmius  cft ,  quanto  anti- 
quius ,  &  temporibus  Apoftolorum 
vicinius,  Edita  cnim  ii^BC  conftitutio 
cftcircaAnnumDominicentcfimum» 
$efie  Chemnitio  2.  part.  Examin.  Decret. 
Concil.  Trident.  tit.  de  cUndefi^  matrim, 
foLmihizOg,  Huicplaneconformecx-  ' 
tat  Lconis  decrctum  in  can.  non  omnisn 
S2.  (jHaft.2.  ubi  circa  eius  finem  haec  le- 
gunturverba:  Paternus  cofenfus defide*  i 
raturtnnuptiii^  nec  fine  eo  legitimaniu 
fttahabentur.  Cumcodemconcordat 
can.noftrates.  d.  caufsp.  qusft.s.  ubi  i 
NicolaoPapa  rotunde  deccrnitur.-Ma-  , 
trimonia  celcbrari  coofcnfu  corum,  f 
qui  h^c  contrahunt,&  horumiin  quo- 
rumpotcftatefunt.  Cuifimilitcrcon- 
{Qtiiit can.  honorantur.  d.  cauf.  j2.  qu.  2. 
ubi  D.  Ambrofius  confcnfum  parcn- 
tum  in  hbcrorum  matrimoniis  iiaud 
obfcurcrcquirit.  Nequeficcohicpc- 
dc  prastereundum  cft,  Pontificiictiam 
Scriptoris  tcftimonium  ,  Jcfuitse  Bel- 
larmino  valde  invifumf  at  fcntcntias  j 
huic  roborand^  cgrcgie  accommoda- 
tum.  Namjoanncs  Groppcrusf^^^/^ 

citai 


Digitized  by  Googl 


cit4t  Chemnitit^  d.part.  2.Exam.Cfi»aL 
TriideHi.fuh fin.  fitmidesUffdeJHm^  mu^. 
jfSf/.  mthi  26S.  BiUsrminm  prddiSe  . 
so^  lib.  /.  de  mdtrimonii  fdcrament. )  \vu 
i^ittttiaiie  Coionienfi  graviiliiKi^ia* 
l|uit:  Ev^rffti  Canonem  planlfmSt^i'^ 
mmm »  cuperemm  m  Seeie/laim  Ctmimh 

gMneraUrpveMfi^ek  clandejlma  iHawtatm 
^rimoniatollendd  :  qua  nnnc  papm  nom^ 
paUm  ^fed fmrtimimterpueres  &  pmeBof^ 
Mtra  parentum  coMftnfum^ef  Unones  ^ 
Unascopulantuf:  vel  inter  ftultos  ^tt^  ^ 
muk»t4ks;,feUcmifa  Ukidinu  >  m§m  Deire^ 
jj^/^ ,  fd  DiaboU  infttnclu  coniungun-^ 
tHrrt  id^ue  fapenumere  pratir  deftindm 
^umcattfknfum^  H^c^c  eiarniocU  piu^ 
(ordatu^  illc  Pojititici as  fuis  c^teror 
4atn  coiitoiilicioiiib.  iH>ntificiisqiM|$ 
4lif4Qiem  &  os  regetit  ^  iis  pra&rcrtiaob 
iqui  apertidimc  docet:  ixiatricnonmmji 
^ye  ciaadefiimun » iivc  inlciis  parentir 
|>us  contradum  >  non  cITe  folun^  ma« 
|f imoiiiura  veram ,  fed  etiam  verimc« 
l^acraaKOtum*  Sed  bas  cootca  Qugas» 
^tiam  rccentiorcs  poflunt  producidft» 


de  conienfu  parcacuaL»  ieateiMi4jR% 
cvidentcr  confirmant,jff/  confiatex.c.t^ 
dedelponfitt.  mpMber.  ^  C4^.  vi^ttr./i^ 
auimatrim.  accufar.pof.  ^ fimilib.  '-^ 
$         nthil  obftat  i^.  vdn.fufJidMt.zj^ 
#i^.^.ubi  dicitur,iudSicere  fecaadufn, 
leges  folum  cofenrum  eorum>  de  quo- 
romconjtin^ionibuf  agitor.  Namib| 
aon  quxfiio  e^  i  an  rG|li|$  llt>erorunv<> 
confcnfus,  parentibusnegledlis^podit, 
matrimonium  ^ceie :  fed     ep  q  ua^ 
ritur$  aa^bique  contrahcntiuaicoji^ir 
^fii ,  ut  maxim^  coiicubittt»&  attv^,, 
ra  acce4anc«m;!it4mpaiuai  contraliai^ 
tur^  Ethuius  reipe^u  Nicolaus  Pon?^^ 
tlfex  ait :  fotum  cpntrabentjluni«m- 
feaTum  fufficere ,  ncc  -copi^aai  carna- 
%m  neceflariam  cflc ,  aut  matrimoni- 
tiil  «on^uerc :  i4  <|uo4  iuKis  «ivilif, 
difpodtipai  prorfuscQrcnt^neom  efti» 
i,^t^^m}o.  f.Atftg.  l«ri>Aetdealioec  { 

naiiampareaium  meatioaeai4i^<c  \ 
faciat :  tamen  ea  propter  paternurTL*/ 

i^ni^tfiim  mioime  exdudit :  prasier«>^  \ 
%m  (^un[|  vqrba  illa  (  Secundum  ifges},  ^ 

^Mcir%|Kka«^at,  0c4i  f • 

/  '  r  • 
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]iaterfium  taciteincludacQainetiani 

iprumNicoIaum  perlpicue  conicQrum 
parentnm  defiderate  ,pate(dt  ix 
titdto  cd»,  ttofirdtes,  ja^.s, 
'  Sic  non  rcfraga tnrc.  citm  apttd.  2S&,^7 
€,  tmd,iS'^f^*fiifitUy^  fiteoim  quodet- 
jamibiaffirmatur:  (iifficcre  ad  maui- 
fnoQinmlblwii  coofenfiuuillonimJ^ 
de  quorum  coQjundionibus  a^tuc: 
de  icgitimo  confenfu  intelligi  debet; 
ficuti  eipre(seMid!^.^./iM:iilaVociila» 
/4^«r/>9«0!»4  adjicitur.  Jam  verojc^ti-  .  ' 
inus  non  eft  conienfiis ,  nifi  paternus 
intetveniat.^»  ^4»*      f /•  &  d,  um, 
itn  oninu.32,  ^ttsf.  2.  ^ttiribiuconm-' 
daniUttH.  ■ '     ' ' '  .■ 

^atiternoQobiiftit^.f««»r<^^y^.i^.^  ^  8 
taphrih,  c.  veniens.  1 3 .  Jejpoftjdltb  i  &  c, 
fer  tmat.  6.  dt  cm^ion^.  afp  ofit,  cmm fim 
milib.  In  iis  enim  omnibusnonn^a^ 
tur :  pareotum  confenfiim  in  contra<« 
^endo  mattimoaio  efie  necefiarium: 
Tcd  hpc  tantuim  indicaturjt  matrimo-  ^9 
lUQm  citrap»eiitcktaiMdontatem& . 
^onrcnfiim  contradum  non  efic  diri*  • 
mcndnmj  ^  cpncubitu  fucrit  confu  m- . 


ao4  ^  PiiiNC.  TiT,  Inst* 
xnatum  t  quod  cum  Jurc  civi\\omi\iWl$ 
cpngrui  t.  P^ulm  Uh.  z.finnn*.  mhL 
L  in  bello.  iz.  §.  medio.ff.  de  caft.  &  pf>(l'- 
lim.reverffdt€:L  i.  §,  mUim.  ffi  deUberi^ 
exhibend.  SiquiclcmmuUaunpcdimit 
matrimonium  cot«rahendunu ,  quaf 
|am  contradum  &  perfcdum  ,  pro-^  ^ 
ptcf  uti)it;atcmpubHc^m>  non  diiTol* 
vnm.c:qnem4dtmodnm.  zsJn  p^effttiti 
de tureiur. Lpatrf. i.im&AgUJfin verhl . 
retinere  .ff.dehis^  quifui  ^vel  alien.  iu» 
60  rufunt.  EtbMdireinfrd  Utm.  ^  Hoc" 
amplius  non  adverfaturrqapd  quili*^ 
bct  fit  Intcrprcs  fuorum  vcri>orum-;i 
drgument.  L  &  idee.  ii.  jf.  de  Ugtbm.  Lfi 
qutsintentione.  66.  ^  tbi  Doclores.ff.  de 
exfit&o.  43^  ht  frineip.verf  be* 
titeficia  quidemi!^c.ff.devulg.  pufilt: 
fitbft.  ^  L  in  pratortis.  9  ff.de  prator.fli* 
puldtionibus.  Pontificii  aufcmbodo^ 
%c$,&  rcccnterConciliiTridentiniPa- 
tres  ipi!  prasdi^a  Juris  Canonici  dei 
^creta  feu  conllitutiones  ita  intcrpreS^ 
^tentur:  quodparcntum  cqnfcnfusde 
^^tt^      dulitaxat^  lioo  de  neccfTitv 
K    ^  adhibeatur  y  &  ckadciUna  ma  t^^ 
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;inonia  a4Uisfamilias  coatra^a  iixie 
parcntumconfenfu  ,  vcra  fintacrata. 
.  iieqmo  vidtMmtSUidanm  Uhr.  Z9.  buui^ 
^  quc  aUegans  Ant.  Manhans  hic  in  verp 
dnmtnmtnJifiliifamtiiM  j  itemnn^ 
vifime  ioi^nna  Gntierrez,  l$ba^raclrc. 
ifuafi.ctv.quaJl.4.&Bellarminm.d.lih.  i. 
iematrim^inuSdeitdmtntXiip  fcftprm^ 
cifMhi  ita fcribit:Catholici  IXc£i0res4de\ 
*-mm  dnbitam  yoa  matrimonia  frma  d& 
fdta  tffls  9  nt  ne^ne  smqnnm  mterimft^ 
dimenta  matrimonii  nnmeraverint  de^ 
feiinmcenjenfiispaternii  &  nnper,  Cen^ 
J  cilium  Tridentinumfefion^24^.  indecretn 
de  tHatrimomis  clandeftinis,  in  hac  verba 
ftatnerits  San£ia  SynesUn  Aft^bematn 
\  ddmnat  eos^quifalso  afftrmantjmattime!^ 
-nidafiliisfamkmfinecenfinfupairemtmm 
[.centraSajirriMe^^ 
:  ^elirritafacerepoJ/c.Hoc^iaqu^m^non 
i  tf d  veriatiiJ^Nam  bcUe  qiiiddiii,dcic&& 
'C^citur:  qucxnlibct  cilc  fuorum  vccbo^ 
,;riimlnterprctcin;  At  ver6  ipii  Pontifi^ 
/  C!SS>viddi«etLco»fiuatift^  acNi^ati^» 
.Jup.njs*  rclati^ifthanc  intcrprctation^ 

.  plaQe  reipaimt  I  ^  p6ti«s  |tttci^^ 


coafcnrmn  in  icoatxahendis  Ubord^  ; 
ram  nuptiis  oranino  nccclTarium  cflc^  | 
diiertjc  ftatuua^  Ergo  aoacui^anduiii^  I 
quid  Gioflbgraphi  &  Do^borcs  cis  ^ 
tra  Itiafn  ipfbmiii  mtatcikar  6c  fcntearv 

4i  tiamfaisd  afl^gaojt^t  A4ii«jcprovu4^ 
'  gatarcgula  cfl:  traditum  :  omncm  iof  .  ' 
terpictati0iamitftfacicadaal»ttt juH^  | 

jutibus^  lcgc^uf  icgibuscQACO^ 
tur:  aonautcmcarundcm  contrarie-  j 
/    tasatque  corrc&io  lAducatui:.  c  cim 

.  6x  qudft.si.  nu.  20.  f  Scd  &  Concilii  Tri^  j  j 
deatiaiyU^dKomnitwiatibtamGot^  | 

r    ciliorumf  non  tanta  cft  au^ritasj  ut#^  ^ 
£i  quid  contra  jus  divinum  i  fivcvcr* 
buai  Dei  prob^Vficiat^  ^uu  defiaivei^^ 
rint»  fidcs  illis  habcqda  fit*  Siiicat  eriia|^ 
«ota£cc|efiai  ita  <iux»i^JCtme^^  ^ 
pii(;itcr  ad  Dei.vcrbupa  five  SacrafOu  , 
Scripturam^per  quam  Spiritus  fan^lus  ^ 
oabisloqniturtaliigacafimt*^^  | 
perf  js^  &  fS.  EfaiaJi^  wrft  20.  uhifmlt,, 

/»  '  «  • 
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nis^fiieUtcrdnnotavit  D.D^AndrcM  Ofi^ 
dnder.  Eadem  dere  fietjHoquemonet  D. 
D.Hdfcnrcffcr.  in  Ucis  Thcologic.  lcc.6M 
Ecclcfid.  lib.j.ftat.  3.  refiaurat.pag.  mihi 
sos.cdit.  Etcc^ios}  Thcophilm  Bdnofius^ 
inUhro ,  dc  PoUtid  civitdtis  Dci  (jr  Hic^ 
rdrchtd  Romana.  cap.  2.  nttm.  4. 

\  Jtaq$  tum  ex  ratiooibus  fapr 4  addu* 
d:is^tum  vcio  cx  juris  illius  quadrupli* 
cis  de  hacquseftionc  harmonia  &  con- 
icnfione  fummat  concludeadum  cft: 
colenfum  paternumin  copulandisli* 
betomm  nuptiistam  de  neceflitatc.q 
honeftate  requiri.  Unde  hanc  ienten* 
tiam,utpoteomni  juri&  a^quitatiad- 
modum  conibnam ,  non  modo  muiti 
inngnes  Patres&Thcologiprobarut: 
TcrtnBidntts  ^  Amhrcfins  f  Chryfofiomus^ 
Mdfilius^  Augufimus  ,  Luthcrus  in  UbcUtf 

'  fuo  dc  Coniugio,  Melanthon  in  loc.  com* 
mun.  tit.  dc  ccniug.  Hccrbrdnd.  inccm^ 
fcisd.  ThcoUg.  Uc.  dc  Coniugio.  Chcmnit. 
Uco  dnte  citdto^  Andr.  Ofianderks  Enchi^ 
ridso%  Papdnon  Pdfd.  Uc.  2i.,dcmdtrimo^ 
nio.fag.  liu  Pctrut  Mdrtyr.  inUc.  com^ 

9  munih^ 
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mmmb.  Uc.  la.  BeT^im  trMSdt^  deftpui^ 

Benric.  MftUin^er.  tnhb,  de  coniugio$  Cy-  \ 
thrdus  in  enarratiene  cap.  tS.  Levitici^ 
Bemmtngtiu  in  lihello^  de  contug.  cap,  de  j 
caujis  repudii.  verjic^fi confenfu4  non  fuit 
it^uc.dtCi.  fed  in  eandtm  etiam  pleriitf 
neot^crici  Jureconrulti.,  &  judicando^.  , 
&refpondcndoconccflcrunr;C^r^«f  i 
iA.  I.  MtfceUanattriC.  i7^nH.6.  &  feqq.  ol*  I 
dendorp.  claff^,  a£i.  2O.  Duaren.ad  titff^ 
foktt.matrim.c.  2.  Baro  ;Saldttinus  y  Hei* 
gtuc^  Vulteim^  VFolfius^  Mauferus^  Borr  \ 
cholt.  in  hoc  frtncip.  (jridem  Borcholt.  in  \ 
pradiSlo  traSi.  de  gradihtu,  pag.^40.  cum 
multis fubfeqq.  Adrianus  BuLvaus  m  tra^^ 
Hat.  de  nuptiit  ,fineparfnt.  confenfu  non 
contrahend,  iibr.  1.  num.  4)^  loachim.  d 
Beufl.  tra£i.  de  matrimon.  c.^j.  Connan .  ' 
Ub.g.  Conimentar.  c.  4.  circa fin.  Gabr$ed 
Palaot.  intraUat^  de  nathisjpuriisg^  fiUiii  I 
cap.  8.  Cypraus  in  tra£i.  de fponfaltb.  cap. 
&.   i.  Lndoivicm  Bebio  hic  in  quaft.  Vd^  | 
letne  hodie  matrimonium  fine  confenfu 
parent.  ctititraU.pag,  7S  &feq.  Ntcolam  I 
Reufner.  Ltba^  conful*ation.9.infin.Mat^ 
thias  Cafiricifss  in  addit.  Ma/uer^prs^ 

1  ■  ■     .y  ■  ■  -  ... 
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aicdm.  tiiuL  de  dot.  matrim.  verfic.  in 
€$dem  numer6^(^€.  Bafil.M^nner.  in  trd^ 

Uat.  de  matrim0n.part.3xap.  /•  2.  &feq. 
tmejl.  Cpthman.  d.  Rejponf.  /.  num.  152. 
&feiiqMemnit.  &fiqq^Bronch$rfi^ 
Cent,  2.  b»oufUo(^ajif^v.  ajfert.  is.  edit.  /.  D^;- 

neU.  Ub.13.  c$nment4r.  €ap.  z$.  Magkua 
^ijput.  de  iure  connuhior.  de  Anno  i6oo. 
thef^.  Bectrm  clajf.i.  difputat.  ip.  thefj. 
Forfier.  btc  thef.  i8. 19.  &  20.  K^rumaus 
Exercitat.  lufiin.  2.  ihef  9.  Genttl.  ltb.4. 
de  nuptiit.  cap.  8.  Hackelmak*  Dt^utat.  - 
i4pcfit.i.&tephan.deMalefcot.intrait^  -  ^ 
denupt.  cap.  4.  &  Philipp.  Hcenonimin 
quafii§nibusIurisiUufirHhd$l^ut.a.tb.3. 
&feq. 

intantum  aatem  neceflariascfi:|>a«  61 
tfis  ( etiam  improbi » prodigi » vel  pau«^  v  , 

.  fjzns.ficuticopiose  docet  Cypramindi£l. 
trdHat.  defponfalib.  cap.  6.      )  conieh-» 

^  fus  :  ut  Impcrator  hic  manifefle  aire* 
m  >  eum  pratcedere  ,  id  eft,  in  ipfa^ 
conventione  ^  (Tvc  in  ip^b  negocio 

-^flatim  iatcrponi  dcbcre.  Ex  quo  fc- 
quitur  :  ratihabitioni  lacumu  noiu 
c^c.  Ug^  Faulut.  li.jf.  defiAtu  botntn.  l. 

0    3t  quid 
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quid  ergi.  rj.h  frincip.ff,  de  his^  qut  mt 
tnfdm.  Lfiuxor.  13.  §.fi  quisuxorem^  if. 
ff.  ad legem  luliam  de  aduher.  L  manife» 
ftmm.  p.  C.  hottiimL  dehuft.  Quod  idem  . 
&  in  aditione  heredita^s  obtinet,/.j^  . 

^  quis  mihi.  2%.  §•  iuffum,  ff.de acquir.he^ 
redit.  L  fervo.  (fs^^n  f^^f  ff^  ddSena-' 
tufconfTrehe/L  '[\ 
6^  Nec  ad vcrfatur  /.7?,  ut proponU.  s-  C. 
hoctitHL  ubi  matrimonium  ioitio  fine 
patris  confenfu  contra£tuni  babctur 

,  prolegitimo,  (1  pater  poftea  cdnlen^ 
tiat.  Nam  pro  lcgitimo  quidcm  iftud 
habctur;  non  tamcn  ftatimabinitio  , 
matrimonii ,  fed  ab  initio  confenfus»  ^ 
(iveabeo  tempore  demam  ^  quo  pa- 
tris  cfonfenfus  intenrenit.  Id  eni  m  tirn- 
tum  Alexaaderlmp.ibidicit :  fipater  .. 
cognitis  nuptiis  npn  contradixcrit>ta-> 
^  citum  hunc  confenfum  pro  Icgitimo 
habcri ;  qucmadmodum  &inipon(a- 
libus  y  taciturnitas  patrts  pro  confcnfu 
accipitun  L  in ^onjklihm^  j.    rff.  de 

Jponfaltb.  Au t  igi t ur  alUgata  Lj.  C.h.tit. ^ 

idfoiummodovtiit^  tacitum  confen^ 
fum  pro  exprcifo  habcii  ;aut  |  ii  hic  ta^ 

citus 
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citus  canrenfus  po£l  nuptias  intcrpo« 
fituscft,matrimonium  abco  dcmum 
tcmpore  lcgirimum  ccnfcri  ^utf^mL 
feq.  6.  C.  eodem.  Ita  docet  Gipha»tmhic 
di  verfin  tantum^uttujhis.&t. 

Item  non  rcpugnat  /.  dotispromif  6f 
fo.  dS.ff.deiure  dot.  ubinuptiis  initio 
citra  patris  coofcnrum  contradis»  iSc 
dotcpromir$i  >  ita  dcmum  dotispro- 
mifno  valct,  (i  patcr  poftmodum  con* 
fcntiati  iicquc  cx  ratibabitionc  nu«^ 
ptia^inutiles^reddunturutilcs.Etcnim 
hoc  duntaxat ibi  dicitur :  (i  nuptiasin* 
utilcscontrahantur,  hoccft»  utPspi^ 
nianmloquitur ^  (inuptiasnon  fuerint» 
&tamcndosprOmifia(it,  ita  dcmumi 
dotis  promi()iioncnu  cfle »  H  matri* 
nionittm  futurum  fit  ^  id  cft ,  (i  patcr 
confcnfiim  fuum  accommodcL  £c 
tuncnuptisvalcbuntnona  tcmporc» 
quo  primum  (inc  confcnfu  inutiliter 
fuerunt  initas  ^  aut  quo  dos  promiifa, 
fuit^fed  ab  co  tcmporc»  qiio  paccf  con* 
icnfit. 

Nihil  qpoquc  obfiftit  §.  uUim.  injr. 
}tjt.  (jr  L  cum  quit.i$.<!.  de uaturdUtter. 

■i  .  »  O    j     ^  ubi  ^ 
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ubi  libencxconcubiaatufurceptii  pce  . 
fubfcquens  matrimonium  legitimi  cfr " 
46  iiciuntun  f  Quandoquidem  conca«' 
binatus  jure  licitus  eft  &  permiffus.  ij^ 

fir4wmus  m  §.  i.  fdefMt.pottfi.  nu.  3^ 
Ut  vero  injuflu  parcntum  matrimo^  i 
siium  contraiiatuFyiliicitum  eft  &  pro^ 
h  i  bi  t  um,    recfb  innuit  Accurfim  4d  dX 
Bsulm.n.ff.defiat.him.  j 

Mul to  min  us  valide  opponi  pofliinc 
illasrcgulx  ,  qus  plerunque  folcntaU 
legari :  Quod  mandaflTc  dicacur  >  qui 

.   ratumiiabuiti  &ratiliabitio  retrotra* 
hattur»  uc  pofterior  adus  firmus  ante«<- 
jriorem  infirmum  ftabiiicate  fua  coo<» , 
firmet:  atqueadeoperindent,  acfria 
contradus  matrimonii  ingrefiTa  ctm^ 
fcnfusinterpoiir|isfuerit.  Lfimftrqui, 
^o.&L  hoc turt.  iS2.§.j'ff.  de regulis iu^ 
ris.  c.  rMihuhittonem.  10.  de  reg.  mr. 
Lfin.C.  ddSenatufconfiilt.Macedon,  Ldo^  ^ 
mationesy  quas  parentes.  25.  C.  dedonao^ 
.  inter  vir. (jr ux.  Quia iflhaec  juris axion 

'    mata  tunc  funt  vcraa&  procedut^cum 

(iiferti  ^profornia  coa(c&i«se 
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ibs  vcl  tacitus  ^  ia  adu  aut  negocio  ali- 
quo  k  lcge  non  requiritur.  Aft  in  ijs 
aA^bus  ^  in  quibus  lcx  pro  foraia  man* 
datura  &  juflum  five  confenfum  re- 
quirit»  ofiicium  fuum  perdunt :  qud» 
hiam  t  ^lcgisexprcfsaformanonpo-  63 
teft^nec  debct  tcctdx.LcpnfiiMhnii^m. 
24-.  in fin.ff.  dd  mmnictpaUm.  Bdld.  inLfi 
uxorem.  j.  C  de  CQnditionih.  infert.  $9$ 
Lfxtcutorem.  S.  coktm.  4.  verffedfi  No^ 
tariut.  C^e  execut.  rei  iud  ^  Bart.  in  L 
bonorum. z^.jf.rdtumremhaberi.  t Un-  69 
de  nc^  poft  tempus » interpofitam  tii« 
toris  au<l^oricatcm  quicqudnu  agere 
^xo^xtxkm^^in^jtutar Anjfi.de  auB^^^ 
Outor.drLobUgari.  9.  §.  tutor.  ffieocLem^ 
Et  ita fentiunt  BorchoU  hlc ,  Ant.  Matth. 
^  Heigim  num.  zs.  Forfter.  ihefa  t.  Aru^ 
mam  thef  jo.  Cuiac.  hic  in  Not.  fofter^. 
num.  6.    idem  Ub.  3.  obfervat.  cap .  /.  c^ 
in  Commentar.  in  Uk  js*  P^uU  ad  edi^ 
£lHm.  fag.  jgj.  colum.i.  Contiu4  Ub.  /.  di- 
fiut.  iur.  civ.  c.  7.  Hotoman.  tfut^.  illufi^. 
g.  loacb.  d  Beufi.  tn  tra^.  de  iure  connub. 
faft.  2.  caf.  46*  ^^^^  P^ck.  intra&at.  de 
f^ameui.Coniug.  lib.  f^^c.s.  &4tb.  ^,c.s. 

Q   f  Bocer^ 
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^  Boctr.daJf.i.d^ut.ip.theJi.C^thmAm 
diljfut,  j.  c.  2.VuLt.  Ub.i.lurifprud^  Som.  e. 
i8.  nurn.  Qi.  ^hk.num.  19.  Roher.  Dijput. 
^.adlnfiitut.thefs.HeentnkisfrddiBit 

.  dtjput.z.thifs*  Treutler.  volum.z.  di^. 
6.  thefs^  ad  lit.  C.  latifime  Monneruiin 
$ra&.dematrim^n.part.$.€4pJ^9.i^io. 
^uanquam  aliter  fentiant ,  VFefenbe^ 

-€iusbicinfinep  Anton.  Guiherf^  im  traB.  r 
dematrtmon.  tit^  derit.  nupt.  §.  an  nupt., 
fne  confenfnum.  iii.Moldrad.  de  matri^ 
mon.  §.  de fponf.  Stephanuc  de  UaUfcot^ 
tn  traSt.  de  nupt.  £.  4-  i^  princ.  hos^  refer 
rens  Hac^elmmfnusdi^utdt.  14.  pojlt.  7. 

mmi4t.tSf 

bifliciUs  {lic  &  ardua  moyeri  (blct 
quasftio :  An  miptise,  infciis  fiye  invitis 
&relud4ntibus  parentib,  ioi^a^»  (i  co«t 
pula  carnalis  fuerit  infecuta »  debeant 
fGrcindi?iBtte(cindideber€fiaip  plane 
irritasnuila^guecfic  >  firi^ai  f]uidemLj 
j  uris  ci  vilis  ra  tip  &  auftoritas  argui  t. 
yi  fiadverfu4.tz.infr.b.tit.  f  Namfa^uni 
contrajuscivile^  (  multo  magis  con- 
tra  I  us  divinuiQ  /  cft  irritum  per  j  us  ci* 

vilc*  /.  utbemuc.  10.  C.  de  Sacrofancf.  Ec- 
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flef.l.n0ndubium.s.C.delegib,  Et&cic  . 
a^om  nullum ,  q  ai  £ictt  contrii  lcgen 
prohibentiem.Z>^^/«f  conf.soz,  Akidt, 
inl.3.  C.  de  SS.  Eeetef^t  Et  eft  gcncra-  7* 
titcc  traditum ,  ctiam  a^um  conTum- 
matuminiirmariin  pocnam  eius,  qui 
legis  f nflioni  adverfatar.  AU^eric.Gen'- 
$iL  lib.  4-  d*  Nuptifs,  cdp.  7.  DenelL  Ub,i3,  ^ 
X^0mment4r.deiure  ciy.cap.20.pag.2os» 
qldendwp,  clajf  4. 4&.  26,  DnMre»,  dd 
tit.ff.folut.matrtm.  edp.i.verfie.uttd"  . 
SMR»  iiherieliedm  >  (^c.  Connanm  lib.  S. 
Commentar,  cap.  ^.Besu^mtra&.dert' 
pud.  divott.  Hemming.  in  libell.  </c-» 
44iung.e:de  caufit  repudii,pag.  (mihi)ts0: 
&Z27.  novifiime  Cethman.  ReJ^cttfi.  n. 
204..  &  feqq-  6'  D.  Btdembach  in  Prem- 
ptuof.  Cennmbial.i»  Append.  C4p.  /.  f .  /. 
pag.  s^e.  ubiait,  videri  legem  divinam 
han€qiufii$nem  decidere,  quain  potefta- 
tepatrUreUnquat ,  viro  vitiatam  filiam 
tradere,v£lnon,Exod.22.v,i7.'\Wct\xtX'  7J 
tamen^publicam^bbutilitatem  ( qu« 
privatorum  comodis  praEferturi.«/i/r- 
$de.  4.  C.  de  primip.  l.  unic.  §.  hac  autem 
om»i4*  C  dc  cadttc.  tcUend. )  «quius  & 

O   5  huma- 
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humaniusvidetur;  ne  fnammoatua& 
fcfragantibus  vel  ignorantibus  paren* 
f  ibus  contradum ,  fecuto  concubini^ 
faciie  dirimatur.  Ifil.PduL  dJib.  z.  fent. 
Itt.ig.prAallegatalAnheUo.iz.^.med.-ff. 
decapt.  ^p0fiUmreverf.  d.  L  i.  ^.fin.ffl 
de  Ither.  exhibend,  Y  Ti^m  .cjuia  fa^pei 
qu«  fieri  non  debent ,  (i  tamen  fada 
fuerintvnon  re(cinduntur«/.A$.^i^irw» : 
S^ffi  quando  apfelland.fit.  /  relegatorum^  i 
7.    4dttfhpHs.  4.ff.deinttrdi^i     rele^  \ 
gat.  L  j.  §.  i,ff.  dtf  ftriis,  L  quidergo.  13.  §. 
poena.ff.  de  nis ,  qui  nH.  infam.  L  moris,  9. 
§.  tfi4.j1.ff>  de petn.  L  in  ambigttit.  ^5.  ^.i. 
ff.  de  regulU  turis.  Tum  quia  &  inju-  | 
ftum  matrimonium ,  eft  marrimont» 
um«  frad.  Lfi tixor.  ij. J.  ff*dd  legem 
lukam de adulter.  Tumquia  talccon- 
lugium  ratum  eft »  Ucet  non  fic  iegiti- 

m\xm.  can.finaL  caufzS.quafi.i.caiim 
caufa.f.dirapteribtts^tirc.  +  Tumet*  . 
]am»  quia  parente&non  tam  prasfia4e 
potedatc  fua  abuti  dcbcnt :  ut  cunu 
mahifefta  mulii^ris  vitiatc  iojuria  in^ 
troducant  feparationem  gravem^iibi* 
^ttenihLiI|)rofuturam;utf  otequ^noa  . 
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iblam  patentibusjus  ruum  femel  vio* 
latumreftituercncqucat:  fcd&occa-^ 
fionem  aliis  gravioribus  peccatis  at« 

3ue.  deUdis  prasbere  poi&t ,  ut  trAdit 
etrus  Heigit^  htc  Hum.  »t.  Worfierm  di^ 
Jput.j.  thef.^i.  Arumttm  Bieercit.  lufiitt^ 
2.  thef.ii.  Schneidevviit.part.2.  num.sS\ 
VVefenhtc.tnf4rdth.ff.de  ritunuft,mit* 
mer.  i,  loachtm.  d  Beujl.  intra£l.  demd' 
trimon.  cap.  ^.j.Cuiac.  lib.i.  oh/ervatien^ 
t.S*  &  iniih.3s.  Pauli  ad  edt&^  fag,  19*% 
B.AV4rd,  de  ambiguitatih,  iur.Ub.4.  c.ii* 
».  to.cum feq.  Coraf  Uhst.Mifcellditr.WK 
t.i7.nu^6.Bocer.d.(cUffi.di^*  19'thefia, 
JKUng.  de  caufmatrimonial.  t.  de  confen- 
.Jufarent.pag.TS.  Magir,difi,demre.c^ 
nub.  deAttnei(ioo,thefS.ReJp.M.Voltz,i 
late  Cyfram  in  traSf.  de  JponfaUb,caf,  m 
§.jo.  &Je^if.  item^HanentmfrdcitatA 
di/p.2.thefio.  Tumdeniqueadmaior;^ 
icandaU  cavenda,&  vitanda  jac  He  in^ 
.  Ju£ia(9ta)od6didum)  fiac  vitiats  & 
defertaB  mulieri,  obfervari  illud  Mofat* 
cum  poteft»2>«»/.i2.v.if.Habebiteaiii 
\lxotc.D,Lutheruf,D.  Mart,,chemnitiu4, 

^eUmhott ,  &  Cjtbrmt  lec^fuft,  sUeg, 


2l8       PRIKC.  TlT.  InST* 

76  Quidver6diccndum»lifiiius»fili^P 
vcyinfciis parcntibus ,  matrimonium 
dam  contr^xcrit.  idquc  rcligione  jvu^ 

<  xisiurandi,velquaaliaobtefta,tione& 
execratioric  firmaverit :  nunquid  pa- 
.  xcntes^  re  adhuc  integrat  hoc  eft  t  co- 
pulacarnali  nonduni  fublecuti,  iflud 
matrimonium  difturbare  pot^rpnt  i 
Etquddpodint^nQnunaracio  (ix^^^L 
Prim  6  cn  i  m  Numerorum  cap.  30.  verf^,. 

77  f.&ifAu  fcriptum  legttur:  fMmUirJi, 
quippiam  voverit^  ^  fe  cofiftrinxerit  iu^  > 
t4rm€nto^uaeftif$4on$0fatrisfui,&m 
'dtateddhMCfiMeU^ri^  ^ft  cognoverit  pater 
vttMmyquod p^^icita  eli^dr  iuramentum% 
f M  pbhgavitaitmam ftiam^  c^  tacuerit^ 
V0tirea  erit:  ^uiccfuidpollicita  eft  ^  ^  iu^ 
ravityOperecomplebit.  Sin  autemftatim, 

Z  Mt  audierU^  con$radixerit  pater:  &  vota^ 
(jr  iuramenta  eiuc  irrita  erunt ,  nec  0  bno-^ 
xiatefKtbitMrft^onfionii  eh  qttkdcontradi^ 

78  xerttpoier^  f  Ad  quem  texcum  Aa- 
,   drcas  OQander^f Jir  Z>.  Chjtrao^(\uiti(\\xc 

conditiones  yoti  e(re,elegante|r&  bre* 
viterannotat.  Prima  (inquit)  condi- 
tiovocicft»  tttres  honeita^  Dco  pia*  | 

ccns^*  '1 

'  .! 
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cens,non  prohibitalcge  Dci^&qiwfi-* 

ne  peccato  pr^ftari  podlt ,  Deo  pro- 
inittatur.  IL  Conditiavotieftriitial* 
vojure  fupcrioris  fiat.  IIL  Conditio 
eft,  ut  confulto  ,  &  fponte  vota  fiifci- 
piantur»  k  nonerrantibusatttcoadif. 
IV.  Nc  quid  voveatur  impoflibilc. 
V;  Utfiat  votttmdere  ,  quamjurans 
promittcrepoteft  :  ne  quid  de  alieiia 
voluntate,  quam  jurans  non  habet ia . 
fua  poreftatej(poUiceantnr»&c  Quod 
Ci igitur votum Jchovx fadlum,ob dit  , 
ienfumparentum  diftbfviturrqitanto 
magis  votum  indigniftimo  procoda» 
tum>  cx  parcntum  9  tanquam  fuperio- 
tum  diflenfu  re(cindendum»im6  pror«^' 
fus  damnandum  eiTc  ^  exiftimanduo» 
cft?  — 

Deindcnonincogniticftiuris^quod  79 
Juramcntumcontramcntem  ,  vclinjr 
fraudem  Icgis ,  &  contrabonos  mores  ^ 
pr«ftitum ,  &  cxc^mplo  pernitiofum^  ' 
atque  tcmcrarium  ,  non  fit  obligato* 
lium^iedipfo  )urenulluin.i/.  l^m^m^dm^ 
bium.s.  infin.ihi^  lafon.CMU^ib.c.  nom 
ifioblig4t$rium*sSMreg4HrM^  6.  Lmrifi 


atd     pRiNc.  TiT.  Inst. 

^is,  c.ficut  ex  Uterts.  iS'&  c.quintd  vak 
U»,     de  imreimrdnd.  .Gdik  kk.  a.  ebferv^  \ 
42.  num.  s.  dr y?f ,  At  iuramcntum  il-  i 
ludfilii,  veliiliae.contramjntemora* 
mum  jurium ,  fupri  ad  longudi  alle^^ 
gatorum.j  conrenfum  parentuinj  re-» 
quirentium ,  ficcjj  temerariiim  Sc  coA-  \ 
tca  boaos  mores,  imo  contra  pieta*^  1 
tem  ( utpote  contra  ^.pratceptum  Dc- 
calogi  fa^um )  ac  reverenciam  par en« 
tibusdebitam  e(re,nemo(opinor)ia*  , 
nus  facile-inficiai>i  eur; 

Pr«cerea  plus  quam  m^nifeftum  eft) 
quod  juramentum  non  debeat  cffe 
Vinculum  iniquitatis.  Ctfnanti.  ti.  §.fi 
'filfam*deiureiur4nde*cap,i.^.quu!vem 
re.eedemtitul.in  6.  can.  inter  c<£tera.  22, 
qitafiio,  4,.  Oeeiut  cenfiL  iSot  nnm,  4.i/e- 
cif.  vifa  renunciatiene.  &  confiL  iSt.  ntt"  v 
mer.  1,  ineip.fatititetabilis  >  &c.  A tqui 
cum  fumm^  iaiquitacc  coniun^unu 
eft ,  liberis  permiflum  cfle ,  parentcs 
fuos-^C  iquibasmagnodolore&labo. 
re  fufcepti ,  afilduicuri-y  mulCisque.  \ 
Vigiiiis  ^  fumptibus  cducati ,  &  ad  ■ 

.  pieta-  I 

'  .  '■•■•■■•.  .    ■        »     •  I 
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pieutcm  atque  humanitatem  litera* 
f  om  ftudiis  informati  funt^  clandefti^' 
Ao  eiufcemodLconiugio  contriilarei 
adeoquecorpus  ^uum  abfquccoruni 
.a^u  Aoritate  alienare>  &  alio  transfcrrei 
$:un)tame  ali^sneminimum  quidcm 
alienaire  illi$  liceat.  L  ukim.  §.  ipfumdm^ 
tem.  /.  vtrjic.filiii  autim  fdmiUm.  Cde 

*  Adb«c  ncminem  fcre  latet :  jut4-  81 
.  mcntum»  ut  obligct  jurantcm-»,  trcs 
haberedeberecomite)  s  videlicet  ve* 
ritatcm^judicium,  &  juftitiam.  atfi 
Ckfiftm.zd.deiureiurand.  can.  ^  iura^  ' 
bufttai.quaft.t.  Sediniilhoc  juramen* 
to  comcs  jufliti^  dcc(l:quoniamquod 
filius, vei filia juravitt  necjuftiim»  nec 
licitum  cil :  ciim  nuptis  ilne  volunta^ 
te  &  confcnfu  parentura  contrada?, 
coafiftcre  minime  poifint  s  ut  tx  h^e 
frincipio  noftro^^pluribm  aUit  iuribmf 
0ddu&iteimcifiit. 

Denique  (i  juramentum  lAud  vi^ 
leret  ^  &  i  liberis  contra  aud^orit^i^ 
tem  ^ccpnfenfum  paxcntam  ^  iervan- 

dum 


Prikc*  Tit.  iKsr; 

dum  cfTet,  iliud  abfurdum  &  iQConve^ 
niens  inde  fequeretur:  quod  libeti  hac 
rationeficileeludere  poflent  coniefu 
fum  par  en  t  u  ni^ .  Qu  i  li  b  e  t  cn  im  ill  a  i  u* 
ramenti  caateli  uti,(icque  confenruQi 
&;  au£toritatem  parentum  impiein» 
fringere  atq,-  encrvare  pofler:  quod  fo- 

S  z  ret  perabfurdu&iaimmanit.  f  Aigu^ 
men^m  autc.ab  abfurdo  validifTimu 
cfre,apudomnesinconfcflbeft.  §.//r. 
f^uib.  ex  cduf.manumitt.  non  UcetMgn 

.  Mltim.  §.  etenim  ahfuTdum.  C.  de  duCtorit. 
frsftdnd.  l.  fi  quie  imiurandum.  n.  <^  L 
feq.  §.  /.  C.  de  reh.  credit.  L  nam  dbjur^ 
dum.  7.  iuniia  l.praced.  ff.  de  honis  liher- 
tor.  l.j.  &  reftituendi.verfej{emmuh^ 
furdum.ff.de  fublican.  &  ve^igatih. 
ingenefe,  ss-  poftprincip.  da  ele^ione.  ^ 
pUniusdocet  NicolausEverhardutinfiiit 
T ^picis^  in  loc.  ab  abfurdo.  A  tq^  i ta  lianc 
iententiam  ^pofi  Dimum  Lttthaxmm  ito , 
fito  Uhello^  de  caufmatrimonialih^art^  z. 
inprincip.  defendit  &  declarat  Joachi- 
mus  k  Beuffif  in  d.  traH.  deiureconnuk 
part.z.  de  matrimon.  cap.  4g*  quem fequt* 
tuttCoMega  Boterut  d.  Claff.  u  Dij^ut.tp^^ 

thef 
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thef.  n.  ^ib.noviierdeeeditD.Midem^ 
bacb.  in  Promptuar.  Connnbiali ,  in  Ap^ 
fendice.  cap.  /.  quajl.i.pag.sig.  ubi  re£ii 
uddit,  hoc  cafu  parentes  monendos  ejfejut 
nifi  caufa fint  gravifima^  non facile  talia 
iuramenta  Uberorum  refimdanti fed  eon* 
feientHsfitorumparcant. 

Etfi  vcro  ( ut  hadenus  fufficicntifli- 
me  probatumj  parentum  voluntatc  & 
arbitrio  nuptias  libcri  contrabcrede^ 
bent :  inviti  tatnen  &  difrcntientes  ia^ 
coniugium  iftud ,  a  quo  forte  non  fine 
caufa  abhorrcnt ,  detrudi  nequeunt* 
LfiliofamiUas.  jj.  ff.  de  fponfaUb.  l.  nom 
cogitur.2i.ff.  de  ritu  nupt.l.  nec filium.  12 . 
7.  netfue  ab  initio.  14.  C.  de  nupt.  e.  r.  ubi 

fL  in  verb.  confentit.  de  de^onfat.  impu^ 
er.ConnanJib.S.Comment.cap.4..n.4. 
GentiL  Ub.  4.denupt.  cap.  j2.  Cyprausim^ 
tra3.deJponfaUb.cap.  7.§.(f.7.dr  aUquot 
feqq.  etiamfi  parcntcs  vinculopoena?»  , 
vel  juramenti  ie  obftnnxerints  quod  ^ 
buic  fcemins  filium^  vd  illi  viro  fiiiam 
foam  in  matrimonium  darc  velint  /• 
Titia.  i34*ff'  de  verb.  obUgat.  can.  J.(jr2^ 
caufi  1.  quafi.  js^  d.  L  non  dubium,   C.  de 

i  t         legib.  .  , 
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legibJ.  e.  hcneftobligdtQrit$m.  jS.  defeg^ 
Ufr.  in  6.  Matriaionia  fiqiiidcm  opof^ 
teteflelibcra;  &  coada  diffidles  plc*; 
runqu^rolenthabere  exitus»  eaimU^ 
cum.  14.  ^c.  requifivit.  17.  de  Jpofffalib^  . 
Schneide^vvin.  hic  p  art.  b.  n.  4f  t.(jr ficfi 

y  Qiiid  autem ,  ii  liberis  honefia  ina« 
trimonii  contrahendi  condifio  offe- 
ratur  V  &  pater  injuria  repugnet,  qua 
minus  iUudcontrahatur^  tioccaluii^ 
beri,  (i  parcntis  reveritasomniofficio- 
rum  genere  expugnari  nonpofij  t^offi- 
ciuQi  impiorabunt  Magifiratus:  qui>  fi  - 
co^gnoveHty  conduionem  iilam  noii 
eflc  repudi^ndam^parencem  CQget  cd« 

'  fentirc  ^  atqueita  liberostn  matrimo- 

niumscoiiocare.i«^4r/i/^f/p^^^r//.;?iir^r 
/-  vidua^S.C.de  nuptiis.Duaren.ad  titff. 
Jolf(t,matf.c.den$tptiu.4i.  2.  verffequens 
qu^fao^^a.BeT^  tn  tra^i.dtrefud.  ijy  dt^ 
njort.pag.mihi  qo.  cum  feq.  Monner.  in  tr^ 
.de  matr$m.c.fMU.2.^t$owJ^ime  CyprAua 
in  d.tr.de^onfal.c.6.^.3.^  4.  t  E  t  videri 
debet  confentite  Pater;  fi  iMiUani  prd* 
bam  &  juAam  five  fuffidcntecKidifireiar 
tieadi  cauXam  habcre  dcelare  turr^r^./* 
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4^t€m.3  y.f.filut.ntatrim.  BocerJ.  clajft. 

ttijp.  ipjhj4.C9thma».rejponf.iM.233.^ 

2Ss.Depradiiiisvtdeatur  D.Bidmbach. 
tnd.affef^diee.€a.q.i.fag.s2u^  cj.z.fag. 

$2$Memq.3.pag.s24..  &feq.  Sed  erfi  ' 
vico  patre id  ficri  qais exiftimct:  i*  ta*  8^ 
fnen^ii  jufte  po(fidet  >  qui  audore  prc- 
torc  poflideti  iit  ccrtc  poffidet,  Liufie.  • 
if:jfMaef.wlamitt.poJfefxotivcm 
ter  dicit^r » etia  euoire^e  uxorem  ha^ 
berc,quiaudorePr^tore  habetifi  mb-  " 
doMagiftratus  featentiam  fecundum 
ieges  tulciir^  ut  hic  ficri  jani  dii^um^ 
ttt.  DetfeilMh.i3.  Gemmettt0r.de  iure  ei^ 
wLf.20.pag.2a4.9tu»2o.^ 

Hoclocograviflimailla&comniu-  S/ 
nifOmaiubocitar<(u«ftio:anabidro-i.  " 
1  u  c  X  h  cr  e  da  ri  fiU  u&  filiay  e  p  o  di  t ,  q  uo  d 
injuffu  parentisnuptias  cotraxerit?  £c 
cumhanccauiatnjuftioiaoiisinterju^  . 
ftasexhcrcdationis  caufas  difertenoa 
ri:cceii£\xtntJt$NomeLns*e.3.htc^^^ 
cendum  cii:  licetiioc  $:afuinj  ultasfint:        •  *  ' 
nuptisEj  non  tanicnhbcros(duriimo- 
4ofilia  >  ii  de  ea  qua^ratur  ^  maior  fic  . 
«innis      %uidcm  minoc  zf.  aimi^» 

P  a      aubcns  . 

.    -  ■.'       i'         '  '         .  - 
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2z6      Princ.  Tit*  Inst*  \ 
n  ubens  fine  confenru  parentum^exhe^ 

redationisfulminc  feriripotcrit.^.iV^- 
^ell.  Jif.  caf.  3.  ^.fi  alicm.Ji.  verffi  vero. 
ihi^  4Mt  fine  cenfenfii  parentum  ^  &c^)  ^ 
paretc  juftc  exhcredari  poflfc:  nifi  fe  ad 
turpem  &  indignS  perfonam  applica« 
vcrint.Tunc  cQim  ea  rcs  ad  jinfamia 
dcdecusfamili^  fivcftemmatis  vergitj 
&iJuftinianoquoque  nonniliiiatta* 
da  cft,  in  d.  NoveH.  ///•  c.  3*  §•  2.    &  lo. 
.  Tum  vero  plurimum  roboris  accipit 
exl.3.§.fi€mancifatm.ff.debonor.pop 
fijfcontjab.m  illis  \Qihis:  Nametfitam 
ignominiofam  duxerii  uxerem  filim ,  ut 
dedecorifit  tam  ipfi,  qudmpatri  ^mulier 
rem  talemhabere  :  dkemm,(jr  ex  ea  na* 
tum,  ad  bonorum pojfefiionem  avi  admit» 
t$:  cumpofiit  avHsiurefiiouti*  eum^ex^  \ 
heredkre.  Atquehuic, tanquamverK . 
tatimagis  convenienti ,  fcntentiasfa-  . 
vet  gloff  in  e.  de  raftoribm.fufer.  verb.  ' 
€xsufata.36.  quafi.i.  Bald.  mLnecfilmm. 
j2.  C.  h.  tit.  &  tn  ifi pater.    C,  defiionfa^  \ 
Ub.  dntpn.  Butrim.  in  e.  aceeden$.  jo.  de  , 
procuratonb.  Parif.confiL  29.  lib.  3.  An^  • 
eharanmconf^i.  Baldm  Novell.intraS. 

'  dedettp  \ 

,  -  -    I  —, 
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dedote.fart.  6.fnvileg.  i6.num.  6.  GaiL 
iikj.  obfirv.  9$.  num.  17.  Cuiac.  Uh^j.0b^ 
firvat.  cap.s^&i^  Nov.  j8.  BorcholtMc^ 
^  in  trah.  de  gradib.  pag.  mihi  70.  Z>e* 
fiusin  l.  nuftias.30.  num.  ioff,dereg.iun 
Corafilib.  i.  Mifiell.  cap.  /7.  num.  j.  Con^ 

.  nan.  iib.J.  caf  .  4.  n.  4.  Sichard.  in  Auth. 

.  nonlicet. nu.  ^.C.de liber.  fraterit.  dr in 
1.4.  nu.  7.  e.  deJponfitUh.  Bpcer.d.  clajf.u 
dijp.19.  thef.  fs*  Coftal.in  Lcafite.(ali4s 
quiliberos)  jp.ff.de  rit.nuft.Bofiheus  lib. 
2.  de  nuft.  num^6.  BrsmeB.  in  tra^at.  de  : 
j^onfilib.  con  cluf.  17.  nu.  ss.  Alexand.  Ca^ 
reriu^de/ponflib.4'  caf.  n.  Zafius  in  $. 
fuer^t.nu.  i$. infr.de adionib.  Emanuel 
(^fifta.  in  legalib.  §.  (juid fi tantum.  nu: 
j77.ff.de  Ub.&fofthum.Hotoman.lUufi: 
quaft.  g.  Emanuel  SpareS^in  thefaur.re^  . 
ceft.fint.  lit.  F.  num.  zSs^  P^tr.  Raven.in 

>  comfend.  tit.de  jponf.  coL  2.  Bronchorft 

'  cent.  2.  afouJlio(^.  affert.  16.  edit.  i.  HackeU 
man.difputat.iUuft.i^.thefy.lit.C.Ed*  .  s 
dem  etiam  de  quaftione  videatur  VVefin^  < 
beciusinf  aratit.ff.de liber.  (^fofth.n.s. 

'  Covarruvtas in  Efitom.lib:^.  Decretal. 

.fairt.  2.  c.  j*      uum*  s.  &  fiq.  Duaren. 

• ^  -  -  •     ,  .  ^       3    .  adtiu 
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adM.jf. folut.  matrim.c.  dnuptiis.  qn^Jh^ 
t.vnf.hin€exiJHtqu£fti0,  &c.pag^  mik^  \ 
S^f.  J^ober.  dtjjfutat.2.  ad InjlitHt.ihef  6^:  '\ 
Hosnonius  d.  dijp.  2.  thff  11,  Fachin.  lib.s-.  1 
€entwverfiur.  €ap.44..H£igiu$hk.M» 
&  feq.  ArumausExercitat.  lufiin.  2^ 
ihef.n^ddUt.  B.  &  nevifime  Ludevi^ 

4SiLh4ufen%mCot^mentArMinutr^Crfa:^^  v 
MofUbell.  §.  10,  num.  q.  &  HierQnymmde^ 
CdmaUei  $n  fpeeuU  anree  epinidn.  r^w- 
^un.contra  com^nunes.qudfl.s^.  nttm.  i. 
fiqq.  nee  non  D.  Magirttt  difputkt.  deiur^ , 
€$nnuhiar.  de  Anno  i4oa.  Refp.  Folt&ie^  ' 
thef.  9.  in fin.  &  dijput.  de  Anno  1606.  Re^ 
Jpondente  lohanne  Mcobo  Riepp.  ihef  6.  ^ 
ddlit^E.Vbi^ane^quatcnust^neatexhe^  . 
redatio,  hodeeexrecej/u  lmpernde  Anno  ' 

2j4^.Augufi.  i&4^//^.  /^.  9LM»0acrit# 

Itt^ntDcri^^f.  §.  ult.  Maj0ratui  dtfcre- 
tietii  five  arbiirio  relinquendttm  exijli" 
Vtat.  Eius  autcm    vcrba  ita  habent; 

fcrt&ai  f&lleii  bca  93«gf^or|am&  y^xit 
%\\\^ixl  mtt  wcr^alfimg  Ux  ^'rl^piajft/ 

^^(^rat^&ut#/pt)ni:!maui)mtpc^$tt<^.  . 

^  *  -  ■  *         -  _  * 
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flraffctt/  mag  fyctin  Dic  or^enlKfj  J^hcr^ 

Casteruiit&  illadiu  multamq;agt.  8 
tata  intcr  vcteres  Junrconfultos  fuit 
controverfia»  defurioii  filio&filia  :aa 
matiimonium  (iae  patris  furiofi  inter'. 
^vcntucotraherepofTcntrf  Et  poflc  vi-  8 
>clebantur :  quia  hujus  patrisnuiius  eil 
c  6  fc  n  fu  n  u  1 1  us  j  ufTus^  n  ulia  vol  un  t  a  s , 

^M/^AContra  nd  poilc  videbanturypro-'' 
pter  regulam  dc  patris  confcnfu  nccef^ 
fariofuperius  propafitam:  &  quiapa^ 
tris  pote^as  yOb  quam  maxmiecofen* 
fus  rcquiritur/urorenon  toUatur./.^^* 
tre.  S. ff.de  hk^  quifuh  velal^.  iur.fnnt^  Oo 
iilia  quideni  plcriq>  confcnti  c  bant  ^  ea 
patreincoofulto  nubor^  poife:  at  de  fi-^ 
lio  diffcntiebant.  f  Ratio  diifcrentiastpc 
inter  jfilium  & filiam  hasc  erat:  quod fi- 
lius  fuum  patri  faeredem  procrearet» 
eiusq;  familiam  augerct :  filia  noitem. 
%.ult.f  de  pat.  fotA.fenff.de  lihef.agmfc^ 
Lfronu»ci4tia.t9s-§:finffdg  verb.Ji^nifL 
i^?  igi tqr liberi  e;;^  filio  nati ,  familiam 


ijo  ,  Princ.  Tit.  Inst.  '  ^  •  ' 
ignocantis  &  inviti  pattis  furiofi  auge-  ^ 
zent:  filius  furion  uxotem  ducerene- 

quivit:  filia  vcro  eiufde  nubere  potuit. 
Sed  &  ha^jratio  diverfitaii^poterit  aC^ 
91  fignari:tqupdpuellarunuptis(nha* 
rumifamaB  &  caftitati  confiiltum  veli- 
iQUS  )  noa  aeque » ac  mafculorum  con^ 
jugiaprotrahidebeant  rcuraillxma- 
gis ,  q u^m  hi^pr uriaat  ac  urantur > cu 
'tiusq)  amoris  laqueis irretitas  capiai^r 
tnt.Hi^mh$cmi^€rfiic.mndeqHdJStmn. 
num.4.  Unde  Paulus  de  Caftro  in  jin^ 
thenf.fed fipofij.  C.  de  inoffic.  tffi,  fci  tc  in- 
quit:  Nota  Pdter^  ne  gfdndmei  pdtidfk 
'  JierifiUas :  quia facere  tibipojfent  ccrnua.  ' 
Hinc  &  illud  ufu  tritum  diderium :  Pe^ 
9 1  riculofa  merx » 1"  virgo  nuhilM^  matura^ 
'  njiro^  Levin.  LemnMk.  4..  de  occult.  nat. 
'  ndrMcmhcap. Z4.^c:^^^\myi^ttzt^^ 
iiini^nus  i^hanc  controverfiam  dire« 
mit :  &  ad  exemplum  filias  furiofi  >  fiiio 
quoque furiofi  permific :  ut line  patris 
audQritate  matr^monium  certo  mo- 
4o  contrahere  poflet.  l.fifuriofi.  zs.C. 
hoctit.  Modiis  autem  liic  eii;  uc  pras- 
fcate  curatore  patris  furipfi  ^  confti- 

tuaMit 
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tuatur  dos  vel  donatio  proptcr  nu- 
ptias  i  curatore ,  filias  aut  fiiio » adhibi- 
toiudicio  nobiliorumfiveprincipum 
totius  familix»  itemquc  iS4agiftratttS 
aut£pircopiip(iu$  civicatis.  L  Js/u^ 
rioji.  2S.C.  €od.  ^  L  tam  dementis.  2S.  C. 
ieEfifcopaUdudient. 

Porfoutincontrahendisnuptiisli- 
beri  necelTe  habent  cxplorare  confen-  ^ 
fum  parentum :  ita  etiam  pupilius  & 
pupilla  9  fi  fponfalia  celebrare  velint, 
tutorum  ( (\\xv  vice  Domiaorum  efle 
dicun  tur.  /.  interdum.s(f*  §•  quitutelam. 
ff.  de  furtis.  /.  is ,  qui  in  futeum.  11.  §.  an 
ignofdtur.  j.ff.  quod  m  dut  elam.  imo 
habere  .plenitudinenu  potefiatis  ^  & 
quidem  in  capite  quoquc^  ut  defini- 
tio  tuteU  eit  §.  /r  infr.  de  tutelis.  Bsld. 
/1^./.  ^^/5;/ri7tf.)au£loritatem  adhibere 
dcbtniJ.fpuett£.6.ff.deJponfdUb.ld^ 
fluribHsratiomh$is  confirmat  Cyprausin 
tra6i.de (ponfaUh.caf  .6.^.9.  f  Curato-  94 
rumautem  (quorum  officium » /^** 
^/y///yr  in  adminiftrationencr 

gocioruoi  conftat)  propinquMum  vel 
^^um  conlenl^  non  xequiri ,  in* 
-  .  P   c  dubi* 
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tlt^  Princ.Tit.Inst, 
dubitatum  vidctur.  Lfciendum.  2o.ffl  de 
titunuptX  ina^puUndu.i.  C.  hoc  Mul^ 
'  Sichard.  dd  Lfipater,  4.  num.  2.  (jr  3.  C. 
dtJpmfalih.GentiHib,  4.  de  nuft.  c.  14. 
£ocetMdJJ.udijput.  ig.theftd. &f€q.yi^ 
deatur  quoque  Vf^efenhec.  ad tit .ff.de  rif^ 
nupt.  num.  S.  Beufi.  in  traU.  de  iure  eon^: 
pubior.part.i.  dej^onfaUb.  cap.2i.(jrp.2. 
^dematrimon.cap.49.  Hotoman^conf39. 
^42.  (jy  Heigtus  hic  num.  33.  cum  Jeq^ 
Quanqiiam  ordinationem  matrimo* , 
nialcih  >)/urttembergicam ,  alioram* 

4uequocundamlocorum0:atuta,noa 
tantdmparetitums  fed,  iis  defatidis, 
ctiam  propinquorum  &  curatorum^ 
cofcnftim omnino  rcquircre,  ccrtum  ' 
ii  t :  utitefiatur  D.  Bidemhach.in  praaUe^ 
gata  Append.de  caufmatrimonialtb.cap^ 
/.  qudfi.  4.  &  Cypraus  d.  cap.  6.  §.  lo.  nu. /. 
^ fiqqMem   12.  num.  4.  A  tque  ba^c  de 
confcaru. 

Quarto  &  ultimoad  juftum  marri« 
monmm  necciTaria  elkconjun&io»  ii-i^ 
Ve  vitae  confuctudo  :  quae  non  dcbct 
cfienefaria^iacefta^aut  quocunq$mo*' 
49F.Qi^ii>ica«  iMcmJnir  i}.  cJmttt.  l^c 
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*  D  B     n  » Ti  r  i; 

hoceD:,quod  Imperatorhicinitibaiti 
jHftasnHptminter  fe  cives  Ji$mdnic§n^ 
trahHHi^  qui  ficundum  frMiftd  Ugmm 
coennt^C^c.  Q^uompdoautem  prohi- 
^eatar  cbnjngalis  confundio  :  Jufti» 
manus  mox  fubfequentibus  e)(- 
|)licat  •  ' 

•  ^.Ergononomncs.  i, 

ErffononomnesnoitsuxorcsdtfccreticiUnam  ' 
a  ^M^rrunaam  niii^tmaifimerisifim  eii.  Inter  eae 
)  i^nimperfinaSy^n<sparentHmhl;erorHmve!ocnm 
ifterfctj^unent^  contrah$  ntif^ttt  nm  pojfunt^:^ 
wU4ti  inter  patter»  e^fiisdm ,  wiavHm  (f  ne^ 
p^em,  vel matrem  t^filiHr,]^ ,  veUviam  f$  nepO" 
tems  ^Mfp^e  in  infimtHm.  Etfi  tak$ perfona  in^ 
terfe  coierint :  nefarias  atque  tncejl.is  nuptias 
contr.ax.i^ediC{tnttsr.  Et  bacadeo  vcra^nti^Ht 
eptanvvisperadoptiqnemparenttmtiberorten^i 
loco  fibi  ef[e  capertnt ,  n^n pojfmt  interfe  matri^ 
monMj$thgi:intantHm,  Ht  eiiamdtjfolHtaael§^ 
ptione  y  idem  juris  maneatj.  Jta<jHeeam ,  (ju^ 
ttJn  per  adopttonem  filta  vel  neptis  ejfe  cceperit^ 
non phterii^HXprem  dttcere,  qHamvis  ettt^evetm^.' 
ctpayeris^  ]  ; 

S  U  M  M  A  R  I  A« 

iRohibiiiona|i.ttarttiiiofliiiis  Y^iicmoxibaitTd  * 

lcgibtti.  ^ 
iacer  cpi><|oi  in  vicem  pateotttm  Ubecpcillli?efaat 

isiiojipofliifit 
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9  Fsfestiim Belibetomm  loco  qui  finc  (teinti.  f.  ScQ.  ii; 

4  Adamvsufe(higeiec>ttxofeiiidttcmiionpoil!et. 

5  IliJiiieitt»nfyei&»gc  effincsqttiflnt^aieimnnft^ltb» 

rotnmloeo*  ' 

6  Cb^ricatinfiiuet&mUies  propagaodjL  * 

7  Cognationisnominenoneonrandenda.  ^ 
S  £xdifcfepantiumjttatiimcon|iuiftioneilmbeciUee 

panaaeduntar. 
^  Fiidofnaturalis  in  oontfaliendlsmatriinonilf  compd» 

misin^ii^tenfluS' 

10  Animalia  qiicdam  itrationaliiiit  ne^dtim  &  ince* 

(himcoitum  averfantur. 
U-rrohibitio  nuptiarum  etiam  in  pamntibni  lilMliiVe 

naturalibusficadoptivisprocedit*  " 
■2  Eademfere  juraadoptionis>quznatune* 

13  Civilisratio  toUiccivilia.non  iteiu  naturalia. 

14  Nefarizacqueincedaenuptixunde  dicantur. 
Quomodo  vulgo  GloiTotgcaphiiiuptiasnc^uiatdifiiii» 

^uantabinccftisv 

u  I A  modo  didum  eft:  nuptiac 
\^  iliasdcQaumefre  juilas»  qudsfe- 
^%i^cunddm  pnscepta  )uris  6c  le- 
gum  fiunt :  ex  eo  faciie  inteUigitur»^oo 
omnes  nobis  uxorcs  ducere  licercj 
adeoque  quafdam  nuptiasefie  ptoiii«- 
bicas  five  vetitas ,  dyc  in tcrdi£las, (ivc 
I,  iliicitas.  Itaenim  appellari  folentPro-. 
hibitiot^titeQmnis  eft  dupiex.  Nam 
vcl  fit  moribus^  vellegibusi  lio^;  ^&^ycl  1 
£t  j  ure  naturali  fcn  gentium » yel  j  ute   .  I 
ci\i\UJib€rtmH^.^A.firaris.  39.  §./.& 
L  mkim.jf.  de  rit.  nupt.  L  ultim.  §.  i.ff.  de 
MndtSl.Jinee^mfGifhM.bk^ &S€begk. 

inde* 


Di^itizecLby  Goog! 


D I  N  u  p  T  1 1  s.  zif 
imdilA4Uuimr.di/^Mt,:s,thef.49,  Etilla 

quidem  eftproptercogoationein,aat 
affinitatem:  hsecvcro  propter  alianLf 
maxime  cauiam.  Deilla  iiic  diiigeii'* 
tiflimetradaturtdehacattingiturtan- 
tiim  aiiquid  in  §.Jimt&4lidferfin4jmfi 
boetituL 

Csterum  de  priori  prohibitione 
ircspotiirimuinhoc  tituloreguias  ad« 
fcruntiir.  Prima  liasc  cft :  t  Intcr  cos» 
qni  invrcem  parenttim  tiberommve 
funt  loco ,  contrabi  nuptix  non  po(^ 
funt.  h$c^.noJiroJ.nuptuf.s3'ff*derit$i 
nupt.  l.  u^im.  17.    h^ctit.  Ltvtt.  iS. 
20.Diutero9$.22.  in fin.  /.  Corinth.s^^^^ 
rentum  f  autem  &  liberorum  locum  : 
intcrfeobtinent  9  primum  ipfi  parcn- 
teSy  &  liberi  in  linea  dire£la  ^  idquc  ia^ 
iniihitum.  d.Lnuftut.  $3.ff.  dent.  tntpt^, 
ylpian.  in  fragment.  t.  s       U  n  de  pcr- 
vulgatuiilud :  t  Adamum,fihodiere- , 
furgcrct,  vcictiamnum  vivcrct » uxo^ 
remducerenonpofie :  quoniam  om- 
tktstxio^  ceucommuni  patre  natifii« 
mus:  Gloff.hic  fuper  verh.  ininfinitum. 
Antfin.  Matth.  hic  in  fuis  Not.  Fulteius.\ 
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49.  Heigm.  num.  9.  VVefenbet.njt. 
Monner.fdrt.  4.  de  matrmon.fap.  i.  n.z^  i 
D.Hdfinreffer.m  loc.  The$U§€.  9.  de  C0m^: 
tugio. pdg.mihi  74;f.  edtt.3.  Addeloach. 
4  Beufi.  de  mdtrimon.  eap.si. &  Simonem . 
tduUSuerinenfimpart.3*Meth§d.loc.d0  . 
y  c0niugifi.pag.2ji.  f  Dcinde  parentum 

^  nea  tranfiretsa  i  Pjitruus  ^  avunculuSi 

;  amita>  matertcra5&  his  quafi  corrc* 
fpoadenteSyftatrum  dclbrorumliberii; 
§.  item  amitam.  inf.  hoc  tit.l.pet  adoptio- 
ntm.  /7.  ifn.ff,  deritnnupt.  d.  iinemnii 
17.  C.  eod.  Tcrtio  aiKnes  aUquot:  ut  vi*>  i 

,  tricus,novcrca  5  privignus  ,  privigna;. 
focer»  {bcrus5  gencr  &  n  it  riis :  profoceri ; 
profocrusj progcncr  &pronurus. 
§AtemPomponiM.ff.depoJi§tland.Lnen 
faciie.  4.§.  &  qutdem.  4i  ff.  de gradtbM 

.  &  affinibtts.  §.  ajfnitatis.  infr.hoc  tit.  ubi 

mosUtins. 

Ratio  iftius  regulx  ,Jecundum  Plu^ 
$  tarchttm  in problematis^c.  10 S.  e ft  "f  cha** 
ritas  ji;iomiaum  ac  neceiritudo  j  qu« 
hoc  pado  in  plures  familias  nianaty 
ptopagaturp  &  diipergitiu ;  iiquidettij 

\  ,  v       *\  multos 

• "       * .   ■      ' ,  ■       ■  »•     *ii».-«>  •••««• 
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tnultosnbi  propinquos  rcddunt  ^  uU 
'  trocicroquefilias  qui  dant »  &ac€tpi« 

unL  Quam  rationcm  &  Divo  Augu* 
.  ftino  placuiflc  non  obrcurum  cft.  libn 

iSkde  civtu  Dei.  cafa6.  Nam  loquens  de 

libcris  Adami  6c  h^^x^^^cumnulluxviQ^iu 
ffftm  h$mines,  ntft  qmi  ex  iUiidmebm  nMti 
'fuijfcnt:  viri  fororts  fuas  Coniuges  mc^^ 
ptrunt.  ^uod  proftHo  quanto  tjl  antir 
'  quim\comftlltnte  nectfiitdte  :  iunto 
flta faclum  tfi  damnabtlimjrtligiont  pri^^ 
htbtntt.  Habttaefitntmrutiortciifimd 
-  charitatis :  uthomtnts  >  quibus  tffauHUi^ 
dtqut  hontfia  concordia^divtrfarum  ne» 
ctjSttudinum  vincuUt  neilerentur :  nee 
untis  in  una  muLtas  habtret  ntctfittudi^ 
ntSy  ftd finguUjpargerentur  in  fingulos: 
acfi  adfocialtm  vttam  diligentms  coUit* 
dam^plurimaplurtmosobttntrtnt.  Pattr 
qutppt^^ foctrduarum Jknt  necefitudp^ 
numnomina,  Dumergohabetqiuisaliunt 
patrem^aiium  focerum :  numerofiusJLj 
charitdsporrigst  ^  ^c.  Quse  Au^uftini 
verbain  Dccrctis  P^xnufii^um  icpcri^ 
|in  t  ur.  can.  n     quafi.  t.  • 

Altei»r4tiocitioccogaationisno« ; 
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minacotifafldantur  j  acfrater»  pater4; 
iiicm  fiatj  eiurdemquc  fit  uxor ,  &  ma- 
ter.  Utraque  eiiim  Hxc  evenirent ,  j(i 
eandem  uxorem  pater  &:iilius  liabe- 
rent,  cx  eaq)  filios  procrcarcnt.  Ex  filia 
namque  gcnitus  tam  patrem  gcnito» 
rem  fuum^  quam  fratre  haberct :  quip- 
pequiexeanatttseflet.qU^  &iliom  p^^^ 
periflet,  Sc  uxorcius  (imulatquema- 
tQiim^Qt.lufcribitlJychmHierofoly» 
mitdnust  Gregorii  NdS^dnT^m  Difcipu^ 
^  ImMb^s^CommentarJnLevtticum^enar^ 
rans  fradiHum  cap.  jS.  Cuifuffragatur 
ConfiantinMarmenikfulmlih.4^Ep$tam* 
tit.  6.  Eidcm  concinit  &  illud  Ovidii 
;  lAM.  Mitamofphof 

'  ^   ^  yUrkamemJperarealf^uidpotesifnpiavirgof 
>  pIec<jHod 
'T^uneerisiSmA$risf€ll€Xy^adHlter 
^fl^eformtnati  p  geni^ 

S   '  Tertiaratio  hafc  adducifolet :  quia 
^       '  exdifcrepantiumastatumconjundio- 
nc,  nimium  imbccillcs  partus  cdun- 
tur:fiquidem  parentum  prp¥e<d:a|am 
jactaf  adulcfccntul^^  matrimoniis 


« 
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.  Qttaita  denique,  &  vcrior  ratio«cuc 
iiiatrimonium  intcr  parcntcs  &  libc- 

lrosprohibcatttr,efttpudornaturalis:  9 

qui  in  cotrahcndis  matrimoniis  com^ 
priintsinfpicienduseft,  te^e  Pdmh  fta 
nfi.  m  L  aioftivus.  14.  ^.ferviUs.  in  fin^ 
ff.de rit.  nupt.  HincpraccUrcSocratcs 
dpni  X€nofh$ntemUh.i.  lim\Mn^i,9i^ijfM^ 
wif  aic :  hanc  icgcm  in  natura  divipitus 
latan^  ac  pofitan  efle ;  'ju^ifn  j^y^o^^  Tnx^^T^ 
IJuy9vt^3  f^nn  Tis^Sas  }^Hu<m;  id  cd^  neque 
parcntcs  liberis  mifccri,  ncquc  hbcros 
patentibus.  Hincqjuihnianusaftruiti 
irrationabiUaf  qua^danxanimaliane- 19 
fandum  iftttm  coiturcfugcrc  &  aver* 
KarL  Novell.  iz.  C4p.  i.  Cuins  reimnltn 
exprobatU  AuSiortbmrefirt  exempU  Ti^ 
r^neOi  m  7.  lege  connnbidU^  nnm.  47. 
hnnc  ficutm  Borcholt.  inhoc§.  dr  tr^ii^ 
degrddih.pdg.  Sq  ^feq.  Eademderevi^ 
dentnrlnnim  PoUticar.  qudftion.pdrt. 
^fuajlio.  i7.&no  vipme  Cypram  in  trail^ 
me  ititreconnnbiir.part.  2.  dematrimon^ 
oap.  6.  §.  I.  num.j.  drjeqq. 

Piaae  rcguljc  priori  locus  cft  llotu  ii 
taatuatiAjuftisS^lcgitimis;  (edctiam 
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infpuriis  &  naturalibus.  /.  (fmhilin*' 
urefi.  s4.ff.  dt  ritunuft^  imo  noa  ioium 

'    iniis^quinatura ,  rcdctiaminiis^qui 
lcge,  hoccft»  adoptione»  parcntaou 

^  aut  libcrorum  locum  intcr  fc  obti- 
ncnt ,  hic&  d.  1.  per  adoptionem:  17.  in  r 
fin.&l.quineti4m.sS'ffeod.  Hiiiusra« 
^tiOyOiodoindicatacft:  quia  fcilicctin 
nuptiis  non  caula  civiiis  » (cd  potiiis 
naturalis  pudor  &  Moneflas  fpc^atur. 
^f.allegata  L  libertinus.  S.  di£i.  leg.  adopth 
^us.  14-  ^.fervUet.  ^  Lfemferi  4^-  ff  tt. ' 
tit.  Sivcigitur  matcf  autfiliapcradch 
ptioncih  (it  $  fivc  nattiri  &  (anguifte; 
fenipcr  turpc  &  iaboncftun»  cft  >  maf-  | 

W  trimoniocarafibijungere.  f  Etalias 
quoquc  in  jurc  cadcoi  propc  4blcnc 
cHcadoptiQnis  jura,  qux  nztiiK^.^jn 
plurimu.  infrlfituLproxime/e^uene.  Id» 
qucadco  yciuiin  cft{  ut  (fcnbente  hie 
lufiiniano ,  ^  CatQ  in  diSi.  leg.  quin  eti^ 
4tU.ss.ff*  de  ritu  nupt. )  ctiam  difiblat^ 
adop tioQc « id em  j uris  mancat.  Quod 
ccrte  mirani  alicni  non  ittimerito  vi« 
dcripoflct.  Nam  >  diflbluto  adoptio- 
nis  vinculo^  mat^jc  vclfilia  ciTe  dcllnit: 

«  '  -  '  •  ■  ■  - 

'  ■    .  ...  .-'* 
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Curcrgo  cam  dncerc  non  licet?  /.  im 
mni.  13.  Lfequinti.ff.  dc  adapMni^ 
bus.  Scd  diccadum:  (arioncmhuius 
eirc/candcmrcverentiam  &  hoQctia* 
tcm  (ivc  pudorcm  naturalcm :  qui  vc« 
tat  duccrc  cam^  >  qua^  aliquando  vcl 
matcr,vcl  fiijia^vclioco  matris^aut  iiii^ 
fuit*  Atque  hicpudor,  utpoccnatura- 
lis,  pcr  emancipationcm » quxcivilit 
cft^tolii nequit ;  tamctd  per  cao^  ado* 
prio,quseitemeftcivilis,to!iatur.tCi- 1 
vilis  ctcnim  ratio  toliit  quidcm  civi« 
lia,  non  yero  naturaiia.  uU.inf/.  dc^ 
iigit.ngnator.tnL 

lilud  quoquc  cx  hoc  tcxtu  noftrot 
obfcrvandum  cft  :  nuptias  inter  hos, 
qui  fub  prasdi^a  rcguia  prima  com« 
prchcnduntur,  conrradas  in  j  iire  dici 
Acfarias  atq  ue  inceftas.  hic  &  diSi.  Ifg^ 
firoris.  39-  injij$.  L  etiamji.  s(>*  di£i.Jeg^ 
ttltim.ff.de  ritnnttptiar.  Vlpian,  Infiitut. 
tituL.s^  fi  q¥is  eam^  ^t.  Caiut  ti^ 
tuL -^.  Itb^  j.  verLcjuodfi  quis  incefas  Vil 

nefarias^&c^  f  Ncfariss  dicuntur  cx  co, 
qu6dcotrafas,id  cft^juris  pr^ccptum^ 
funtinitaj  ;ins;erta5  ,  quod  minime 


14^%    §.Ergo  KON.  r.  Inst..  .    ■  I 
'  >r     funt  caftx ,  fecundum  Jfidorum ,  qum  ■ 
jSorcbpU.hkrefertf&fequumr^  Quod  ! 
.i4cni  tamcn  nomcn  adfccundamet. 
jam,&  tertiam  rcgulain(4^^iirri^wi^^ 
J^«r/^^iiir^pertinct  lutomniamatrimo-^ 
niaha^c  Hnt  &:  dicantur  rc£^e  inccfta:  ' 
co  taotum  dircrimine  adhibito  ,qu6d 
intereos»  qui  parentum&Hbcrorum  : 
funtlocoexliiEicadlrc^a,inceftuspro«  | 
prie  committatur  concra  )us  naturas  | 
ycl  gcntium :  intcr  alios  cognatos,  qui 
cx  latere  veniunt^  aat  affioes»inceft u«  | 
committatur  contra  jus  ciyiic  diSlJ*  i 
mlt.ff.  deritunupt.  L  fi (lipuUr.  3 /  $•  /-j^  I 
dtf  verh.  ohlig.  ifi aduUerUm*  jS.§.j.&  \ 
^  ff*/id  leg.  luL  deadulter.  Hotoman.  hic 
eumncUt.  i.  dr  Gifhdkim  in  verf  &  fi 

Salesperfona^&c.itemBorcholt.tntr^Ui*  | 
>  degrddib.  capi  in^mib.gradib.  mairimo^  \ 

nia  permtttMntur  (jr  prohiheanti$r.  p.  nu 
Diftinguut^vulgo  Gloflbgraplii  &  In* 
.  terpretes  nnpdas  ncf^rias  ab  inceAiS! 
utncfari^  proprie  flnt^qu^intcrafccn^ 
det)tes& dcfccndentes»  (iveinterpa*' 
icntcs^  hbcrosjconprahuncur:  incc'  1 
fts  vcr6^quaruc:^latere«  iivc  cx  tranf- 
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'  verfb  conjundli  io  vctitis  gradibus  au« 
^lores  fon  itcmque  affines.  Accurfm 
Ruhric.C.  demcejl.&inutil.  nuft.  Mytt^ 
fi^fg^r.  hk  num.^.,  Heigim.  nu.  11.  Schnei^ 
devvin.  fdrt. 3.  num. 3*&4* louchim. d 
j^eu^.dematrimon. C4p  sS.(jrs9^  Scd  rc- 
f\itzTit\xtperbun€^.n0firum,^  prudlieg. 
Hovell.  12.  In  quibus  locis  ncfariasac 
inccftas  nuprias  pfpicue  confundit  Ju- 
fiintanu59&  pro  eod£  ponjt.  hx  meritd 
quidcm.  Nuptiscnimprohibitasom- 
nes^  velfunt  incefta:  (ive  nefaris,  vel 

.  aUoq  ui  n  inutiles  ^  ut  afpdnt  ex  d.  tif.  C 
deinceft.  &  inutiL  nupt.  Videatur  Cuia^ 
€ite$ad  d.  NavtS.  12.  &hkVuUeiue  ^  net 
mn  Cypram  d.  traii.  de  iure  connubior. 
pari.  i.dematrimon.  cap.  j.  i.i.  nttm.3. 

■  _       ■  • 

^  Jntcr  cas  quoquc  pcrronas,  I. 

Jnter  eas  (juociHe perfinas ,  ^H^t  ex  tranjverfi 
gradh  cogn^tionis jmguntHr  >  eji  (jH^dam JimtUi 
vekfervatie^fidmntmta.  ^ Saneenimintfrfrtt'^ 
trem firoremj^  npipti<cprohihit<t fnnt^fiveab  eo-* 
dem patre ,  eademq^  matrenatifuerint » five  ex 
altero  eornnu.  Sedfi  cjuaper  adoptionemfoYor 

tiki  ejfe  eajperittfuandsu  fuidem  confiatadeptie^ 


444     §.  InTBR  1AS.2.  Inst. 
fineimerte(^eamnHptiieecn0er0nonpoJpe^ 

Ciimveroper  emancipationem  adoptio  Jit  dijfo- 
-  iuta^pQterts  eam  uxorem'  dnccre.  Sed  ^  Ji  tlk 
tmaricipapUtfueris  ,  nihil  ejt  impedimentonu^ 
pttis.  Et  ideo  conjiat  ^JitiHisgjeneyHm  adoptar^ 
velitMbere  euma^tca filiamjitam  emancipare;^ 
ef  fi  ^ptisveht  mtrHm  adoptare  9  dehereeHyfi  ati*. 
tea JUiumjfiittmemanciparit. 

S  U  M  M  A  R  J  A. 

1  iNlineatfanrverTa  ttaptis  intex  iTMtem  i^^ 

J[  "^inteteosAqpipArentum«tttUbccoi^mraiit^eoii 
psohtbitaB. 

2  C^atettuptiaeituerftatietb&ilorocemprohibfannue.- 

9  Inter  fratrem  &  ibroreitt  matriffionia  apadiQiiltai^ettT 

tesolmvjuftaff  .  * 

4  D itfcrcntia intcr lineam  direftam tL tra^lieec(a||||^  . 

5  RatioifliusdiCfrfcntxx. 

.  6  Aliainterpr«djda$iineaa.di5ezei)tia^'  .  ' 

S£  c  u  N  D  A  nupciariun  illicitariim 
(ivc  prohibitarBm  rcgufa,^;ciSr^^e^ 
l  fiqq.^^.  conftuui  hxc  potcft :  t 
tranrverfo  grado  five  lihea^nuptie  func 
prohibitasintcrfratrem  lororeniqj ;  ^ 
inter  coSiquiparcntum  aut  libcioiMm 
Itint  loca :  ut  fant  ami  ta  &  matertera» 
amitamagnai^raatcrtcramagqa ;  uc 
funtfratrisaut  fororisfilia,  neptis  ,& 
etiam  proncptis^  Uhbermm^  L  adB*. 
ptivus.i^.§firviUs.Lper  adoptionemAf. 

Lfirar§s.S9'  l'  ^ffi»eff4m*s^'  §-  /. &tfiq^ 
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'  j^^^/^'^ ^f^pf^  /•  nemwi.  17 ^  C. h.  ///./.  uL 
tim.  C.  de  inseft.  &  inutiUk  nupt.  l  f  {li* 
fulor.  3s^  i'ff*  de  verb.  ohlig.  L  miUs.ji. 
$.  A  &  Lfi  adulterium.  3S.  § .  t.ff.    L  luL 

..  deaduLt. Levit.  li.  & zo*  Quod  autcm 
priaii  honiines,cum  alia:mulicrcsn5 
extarent  >  fororcs  fuas  duxerunc :  id  fa« 

guflmm  fupru  reUtm ,    proximo  nu.  6. )  . 
cpiripcUcnce  neceiHtatc:  tanto  poftea     .  ' 
faduiacft  damnabilius,rcligionepro-  * 
hibente.  Et  Dn.  Johannes  Magirus, 
'  Prasponcus  Stucgardianus  ( prout  eum 
citMt  D.  Andreiu  Ofiander^d.  c.  18.  Levit.  ^ 
verfig^)  el  ega  n  ter  ait :  Habuit  Deusaan^ 
quam  J^ominus  Natura  ^  Legis  ^fuaa 
foufas  i  cur  eiufmodi^coniugia  interjrd^ 
trestjyf^rorespermittere^  quamfratribus 
immediate  novas  cpniuges  creare  ma*^ 
kterit. 

RatloYer6,quarchodicnuptixin*  i  ^ 
tcrfratrem  &  fororem  probibcantur,. 
vid«tur  civilis  potius.  elTc ,  quam  na-. 
turalis.  arg.  Lult.ff^.derit.  nupt.  vcl  quio, 
expedit  Rcipubiicse^amicitiaa)  &char 
jitafcm  iut^r  ciy^s  ampiifica  ' 

^^^^  , 

*  •  •         -  •  • 

-        «•  , 
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cxteras  ctiam  totius  orbis  proyindas 
difFandi:  id  q  uod  &t  niiitriinonio, »/ 

Jlino  oflenfHm  eJf.  £t  hanc  rationcni^ 
Prudcauus  his  vcr|iculiscxpr(0^t; 

■•V. 

ptjlmtu  tegimept^^  divifa^  Pontm  .  ' 
Littora  convemnnt.  nunc  vadimoniaad  unum 
J^comnmt^for^m  i  n^nc picr  comercia  ^^^9 
^dcoiftmceMrem^  nHncpergettiaJiafkkr^i 
Externiadjtu  cqmfibn.  Namfingt^^inef^txtef 
T^exiturabernis  exgenti^Hnapropago.  . 

Velquia>utidein  frater&  ntaxitus^pa^p' 
t.ruu$  ^paterdicatur^ablurduni  &.ri-> 

diculum  cft  ,  tradente  Giphanto  htc  iti  \ 
verf /kt^e eteim        Vel  dcniquc  qui^> 
frater  &  rprqr,  c.xcpgicni  patente  dc- 
fcedetites » ratn  ioter  Ce  con  j  undi  fuott 
ucpeoeiidcaicircyidc^ncur.  Qiiea}». 
jidmodum  igit  ur  nemo  fecum :  ita  fra- 
ter  &ibror  i  nterie  nop  tias  con  traliere 
HQ  polIunLEt  11409  prptiiLiitioncni  cf< . 
lecfvilem^  ex  co  qupque  intclligitur: 
quod  4pud  muUas  gcntcs  juita  intc£e 
|ratrcm  5c  fprorcm  cpntiubia  fucrint» 
ut  apud  Laccd^pmotiips ,  ^gyptio^, 
IP^riliQs^  4tl^ci^i5nfcis,I?eifas^  &c.^4  | 

'    'r-*'..  *  r,  '  *  DigitizedbyGdogli 


de  re  Cuiac.  lib .  i(f.  Qb/irvai.  C4p.  ij.Btrif^ 

^  proUxe  ftie  mere^  7irdqueU.  in  7.  Uge 

QonnuhiaU.  num.sz^s^-^  &f^<l* 
F^ideric.  Pi^mkman.  in  tra^t.  de  Regaltb. 
^.folutapoitfias.  ejje£i.  z.  num.  24.  cum 
fq^^  &  CypYam  in  traiiat.  de  connubiar^ 
iur.partli.dtmaerimeu.  c.  6.  §.  u 

Di^erentia  pono  inti;cUQeaa^dir&- 
dam  £<tranfvcrfanihocIoco  affcrtun 
qaod  t  nimirDin  prahibitio  Uneae  di- 
l'cd£proccdac&  innaturalibus, 
ddoptivis,  etiam  difrolutaadoprionej 

prohibitio  vcioia  Unea  cranrvecia  ii  vo 
coliatcrali ,  intcr  fratrctn  ^(brorem 
locumhaUeac,  itidemtam  inoacura-! 

libus,  quam  inadopttivisj  rcd,nondiC> 

felut£iadoptione:ut>niiamadoptivam 
uxorem  ducere  non  poflum ,  etiamfi 
Vinculumadoptionis  ilt  dinrolutunv.; 
ibrorem  ducercpoflum.  Lfer^do.^ 
fiionem.ij.ff.dtritunuft.  f  ^Latiohu- 
jus  difFcrentia;  eft :  quia  non  tantus  efl: 
pudorinter  rococem  &  fratrem,  qiian- 
tus  intcr  filiam  &  patrem:  d(iUe  pudo? 
|K>ti^  ciyilis  e(t ,  Utpauio  ante  expii- 


>48    §.Intir  EAS.  2.  Inst/ 
catum,quam  naturalis.  CivilisauttW 
pudorcivilimodo ,  id  eft»  emancipa^ 
,tione,fcu  diffolutionc  adoptioais  re^ 
fte  ififringitur&cvancfcit,  §  ult.  tnjrl 
diUgit.4gn.tut.  t  £0:  &  alia  infignis  xn- 
tcrUiieas  iftas  difFcrcntia  :  quod  inli^ 
hca  diredd»  id  eil>  aicendcntium  &4c- 
.fccn4cnciam »  nuptix  prohibcaturiar 
teromnes,  five  in  infiaitum:intran{l 
versa»  noninterornacs^fed  |>auco$»i^ 
€^uibu6fHfrk  dicium,  '  - 

§.  Fatiisyeto.  3. 

Fratr{sver'ovelJoromfi/iam,HxoremdHCii:9 , 
nonlic^.SedneeneptemjfrAtrisvel firorts  qtui 
ducerepotejly  quamvis  cjuartogradu pnt.  Cuim, 
wimfi/iam  Hxoremducere  mn/ice$ ,  ne^ueeim, 
neptentpermittitur.  Eiusvero  mu/iert^y  guam 
fater  tufu  adopmvit^fi/tam  non  vtderie  impedi^ 
riuxorem  d$$cer9  r^nia  heqm  Mftf^^^ 

f(ivt/fjuretiiftc4fnjmgiturf  -  .  - 

» .  ... 

S  U  M  M  A  R  1  A.  > 

nonlicer. 

%       Cuxolim  pcrmiiTamfucnt  matrimonium  cumfiA- 
trii  filia,  non  vcro  tam  filia  forori'. 

3  ImperatorCUudiuift«tris(^ii  Gcrmanici  filiamduxir. 

4  Lex  CiaudUikpoftecioribiis  ixnpp.&IuiifconfuUis  fub- 
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t  Fiatris  fo rori  Cvt  n  cp cem  vti pionep tcm  duccxe non  iicir 

tum :  &  ciusraiio. 
Difciimcn  inter  filiam  fororis  n2tiixaii9»2ciuxoxi$ado*  ^ 
f  tiv9:  eius^uc  diiouninis  X4UO. 

SI  c  u  T  nccforcyrein  naturalemjita  1 
nccfratris  aut  iororisnaturaicuu 
^liam  9  in  oxorem  daccre  pofTu^» 
,  mus*  h(fc  i.^L  adofttvm.  14.    z.U  et^ 

iamjt.s^^ff-dent.  nupt.  L  mtUs.  11,^,1.  Lfi 

nemiiU.  17.  C  h.  ti$^  L  uU,  C.  dc  incejl^ 
ifiUiiLnu^t.  L2.  C.fi  nHptidcxrefcrifto 
petamur.  Caim  lnfittuti$n.  Ubr.  i.  t$t.  4. 
j6.atio,curfratrislbrorirvc  filiam^uxoi^ 
feni ducerenonliccat, cftilla:  quoni- 
am  iipbi:>iiiias  loco  elt » nos  ci  paren^* 
tum.  L  firotis.^g. Jf.de  titu  nu^t.  Quia 
Terohoc  de  cafu  faspedifputarun  pau« 
;  cis  monendaai  cil: :  Jure  civili  iiic  va*. 
riatucfle.  Nam  jurcnovotamfratris, 
quam  fororis  filiam  ducere  proiiibe-* 
m  ur,  Ugibusfufra  allegatts ;  jurc  t  vctc- 
ri  (Qroris  tahtum  filiam » aut  neptenoui 
f^tpatetexfiagment.  Vlpianitit.s*  ^-  . 
terparentes^Q*c.  Paulo  Uh.  z.fcntent.  tit. 
19.  \i  ult.,  exedi^a  DiocUtsani  (jr  M^xi^ 
manilib.s^  C.  Gregoriani^tit.dcnuptiit^ 


tfo     §.  Fratris.  5.  Inst. 
H0t0mMno  hic » &ex  Natis  Gothofredidd 

d.Lult.  C.de  incefi.^  inutiLnuft.  negn^n 
CiphaniodddJ.nemini.  17.  C.  hoc  tituL 
«ibi  rationcm  diffcigcix»  curoUm  pci- 
iniirumfuencix^atrimonium  cumfra- 
tris  filia,non  ver^ctim  filia  fororis,bSc 
ciTc  indicat  :  quod  vidcb^tur  indi- 
gnum^  uc  caputfamilia^ntis^  quitan- 

quam  filius&rubjcduscflredcbcaty  ut 
fit  in  iilia  fororis  :  &  quia  yidebatur 
propius  ad  conjundionem  matris  ac* 
ccdcre^quifoKorisiiiiam  duc^t^quam 
^ifratris.  ■ 

«Primis  aiitem  temporibus  ifthasc 
matrimonia  Romslicitafaiirc^vcicx 
copcrfpicuumeft:  quod  Rcx  Servins 
Tuilias  duas  filias  ciocaric  avunculiii 
carum^Lucio^  &  Arunti^  tefieDiQttyfia 
Haliedrna/f^o  lik  4.  Antiquitatnm  Re^ 
manarum*  PoOic^  tamcn  matrimonia 
bujurmodiincefla  fuiflfe  habita ,  (ati$ 
conftat  cx  Catullo ,  qui  AufilenaflrL» 
quandam  rcpreiieadii^  quod/e  prodi* 
tuiffet  patruo ,  exeoqueliberosruftu- 


» 
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€^H0en4 ,  virocontentamifivere foto^ 

N:iptar»m  ma  eH  e  Uudtbw  extmiis. 
Sedcmvis  ^uam^ispoHm/uccmmierefm^p 

Quammatremfratrcsefficereexpatrtio. 

'^rimustlmp.CIaudiuscdtrahosino^  | 
res  Agrippftiam^fratrisfiii  Gcnnafiici 
filiam  duxit>aup:orqucfuit  Seuatui^uC 
aliis  idem  in  poftcrum  liccret.  Scd, 
iino  cxccpto^ncmpcTailcdioScvcro» 
,  £quitcRomano(quemplcriqiAgrip« 
pin«  gra  tii  impnlfum  icrcban  t)  ncmo 
cum  cd  imitatus :  utfcribit  Suttonim  m 
CUudtOyCap.zd.  (jr  CormL  Tacttuslihj2. 
^ra4/.tAtqueitah2clcxClaudiafta-  4 
timdcdjt:  cadcmqucabipfoNj;ronCt 
quiClaudio  ^  proximo  locofucccdit^ 
non  obfcurc  improbata )  &  poftmo« 
dum  aNcrvaImp«apcrti(rimelcgcc6« 
traria  fubiata  z^^uttradu  Di$n  in  vitd 
ipfim^  Hos  fccutifuntJurcconfulti.Pa^ 
pidianus,  Ulpianus,  Paulus,&c.  qul 
hdc  matrimoniuminccftumcflrccon^  ^ 
ftantcr  afFcrunt :  fcd  adhibita  diftin^ 
dione  intcr  fratris  &  ibreris  iiliam » 
fdiiium.  Dcin  dc  c  tiam  inipp.  Diocic** 
tianus  &  Maximianus  difcrcc  matri-<i^ 


Zf2  FRATRIS4  In>T.' 

monium  intejrfrater  fratrcm  acfratril 

fnim.jj.C.  hMt.  Aliquot  poft  annis  Ba* 
(ilifcuslmperator ,  nveTyranntts^po- 
tius^rarfus  matrimoniuniiftud  permi^ 
*  lit:  Guius ccnftitutionem,obtcnro im*  - 
perid »  abtogavit  Anaftafius.  d.  L  ult^ 
C  de  incejL  tHutil.  nuft.  ^anquam 
hanclegem  Ztnmuejfe  cmttndat  dkfd^ 
QimUh.Lobfifvat.  cap.  28^  Juftiniaaus 
quoque,  quipaulo  poft  fccutus  eft  A- 
naftafiamt  idem  matrimoniuitiince^ 
ilumcfleoftcndit»^^^$.;?^y?r^;  &om- 
ncspofteum  Imperatores,  */^i^^ro 
tHin  BafiUcU  Ub.  28.  &m  HatmtmpnU. 
//^.^.Unuslraperator  >  poftjuftinia- 
DUm ,  HeracHus  nuptias  cum  Martinljp 
fratrisfuifiUa^contraxit.tSedpropter 
iibcinceftum  nova  &  mifcranda  pce-» 
lil  diviqiitus  aiFedus  cft.  Nam.afquc 
adeomembrum  cius  virilefuit  diftor-  . 
tum^ut  quoties  meieret,lotio  vltlttitjEI 
afpcrgerct.  Qijod  commcmorarc  li« 
ect  parum  forcailis  pudicum  videatur^ 
tamcn  Intcreft  xogaofcere  prodigio^ 
fao>  atque  inauditam^  pognam  eftufas 
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cfjfrcnisquc  libiSinis  :     qua  Zonaras 

adaiias  gcntcs  attincCa  ut  vctcrcs  Gra> 
cos,certumeft  :  apud  eos  pcrmiflum 
fui0e»  duccrc  uxorcm  fratris  vel  foro-  ^ 
ris  ^ViTLm^  ^ficutiperlpkitur  Homert 
Uh.7.  Odyjfed,  6"  TttaqueUo  in  7 .  legecM* 
auiialin  num.  4).(^  lacito  djikijs.hos^ 
referentehicCi^hdnio. 

Ait  prasterca  hic  Imp.  Judinianus:  ' 
ncc  ncptcm  fratris  aut  fororis  duci  ^ 
polfc ,  quamvis  in  quarto  gradu  fir.  . 
Quinimd  ncc  proncp  tcm  fratris  (bro- 
rifve,ctfiinquinto  fit  gradu  ,  duccrc 
iicet :  quanquam  xtas  jpia  huic  con* 
jundioni  rcpugniCt  ^  ut  inquii  Paulus. 
fradi£ioltb,2,fentent.  tit.ip.  Ratiohic 
in  textuiila  fubjungitur :  fuia  cmms  fi^ . 
Uam  uxorem  ducere  non  licet^  nequeeitts 
ncptem^  auii$i4m  fftineptem  ^fermitti* 
tur.  Scd  huius  rationis  vcra  cil  hascra'^, 
tio:quoniam  ut  fiiia,  ita  &neptis,& 
prdneptis  liberorum  funt  idcd.  dd.  fo* 
rorit.  39.ff.de  ritu  nuptiartim.  Vide  Paui^ , 
Utm  Cyfraum  in  tr  de  connub.  iure.fart. 

z.dsmstrtmM.c.<i.^^i,nu.i9^ 
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Sed  &  difcriiMen  hdc  loci  notiti^ 
dum  cft  iatcr  filiam  foroqs  naturalis^ 
&  fororis  adopti  ;  quod  liccat  d  uce- 
re,  illam  ncquaquam.  /.y^^iM.  /2.  §.Jiff4 
ff.ij.de ritunuft.  RatiOiCuriiliamfo- 
roris  adoptiyx  duccrc  liccat ,  hicad* 
fcrtur  ifta  x  quia  ncque  naturali,  ncqud 
civili  jure  cognata  eft.  Ratio  autcm^ 
tationis^ided»  curneutro  jurehafcfil: 
cognataj  rcdditur  ab  Ulpiano  ii^jL  §4 
/Shali :  quia  pcr  adoptioncm  tantumu» 
cohtrahitat  cognatio  Icgitima  ,  hot 
cft^agnatio.  Atqui  agnatioimafculis 
defcendit»  non  k  foeminis.  §.  /.  ii^jrJt^ 
iegit.4gMatJut.EtGi  igitur  foror  adopti- 
Va  mihi  eft  agnata :  iilia  tamen  eius^ 
c£im  perfo&minam  vcniat^agnata  neia 
c&  j  ac  proinde  ne  cognata  quidem ,  id 
cft ,  iieque  civilitcr,  ncque  naturalitet 
€On)un&z.hfi(§.&L  qMi$it4d^$»^»im* 
^sffMe  ddfiftienibusi 

§.Duorumautemfratrutn.44  ^ 

^HorumaHtemfratrum  vel  fororum  liheri$ 
Velfratris&Jir^^ru^Cjmjungtf^o 

S  u  M  M  A  R  I 

i  r^Atcaelcs,conrobrini,&aroitini(|iii<UcatttttS:  &cnt 


.  X 
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a  Circtconrobrinorum  mitnrDoiiiaiomagiUftiims» 
.3  Maret  Ancooini  1'hilofophilaus. 
4  ConfohrinorumBu^tj«jure<iivinOQa|iiiiterdf£bK. 
^  Pontilices  d i vinis  hamaoisqae  icbiiiomAibuf  petvCi- 

tendis  tiati  elTe  videntur. 
lureCanonicofflattimonlum  ad^.  ufq;graduii3  inela« 

iife  piohibitu:  huiufqiprohibitionisridicularadQ» 
f  lure  MunicipiU  V  Vr»rticmbcrgico,ut &3!iorumquo- 

rundam  locarumilacutiSf  co&fokjuni»  eft  eonju^ 

intcrdifVum. 

t  An  quatenus  mattimonia  contra  I  us  Canodicum ,  £c 
novas  locorum  quoruudam  conftiiutxonct  coatt«f 
^  dilTolvi  UcbeaoL 

DU  o  K  u  M  fratrum  libcri,  qiii 
proprie  t  patraeles  yocanwr:  t 
'  vclduarum  fprorum,  qui  con- 
fobrini  appellantur ,  quafi  confbbrini: 
vel  fratris  &  fororis^qui  amitiai  dicun^» 
tur ,  lcgitime  matrimonio  jungi  poC* 

rii.nHptJMt€ra3.ffMcoudttJnftit.LLu^ 
dHs.  jS.^ftLff.dd  SC.  Trebell.  L  celebrand. 
kff.C.kt.L2.  C.deinft$t.<^fubfttt.  Et  ta- 
jtio  eil:  quod  ha^  perfon^  eodcm  &  paii 
gradu,  &a(lipiteasqualiterdiflenti 

per  coniequens  nec  patetum  auc  libe- 
roru  locofibinntinvicem:  prQindeq;. 
«ju(in6di  reverentia  y  qualis  patentib^' 
tribuii;ur«  iibiinvicemnodebeanc^cii 
in  sequales  rcverentig  ratio  non  cadat: 

^napUciatcr  «qu^iescoiivememir^ 


'       '  ^  r-  I 
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fimx  exiflimen  tur,  ut  tr4ditum  efiaCj'^ 
fYM  in  tra^M  xmnmhiwAtir.fdH.  2.  de 
X  mAtrimon.  c.  6.  ^.i.  nu.  19.  \  Qiioniam 
autem  de  hoc  matrimonio  fepius  §: 

yariatuin  eft>&qugfitum:br6viccteala 
'  varictatcaiexplica  binius. 

Itaq  ue  atitiquKriftio  |urie  matirimo«« 
jiium  iftud  prot^ibitum  fuifle/cribunc 
CorncLTaci  tus  //^./-2.  &  Plutarchus  tn 
frablemdt.  Poftea  tamcn  permiifum^ 
fuit«  Nam  legimus  j  M.  Bcutum  conlb- 
brinam  fuam  Porciam  uxoremduxif- 
vfc.Et  Cicero/^  QratiQnepraClttentio  rc-  * 
fert,quandam  Cluentiam  riteniipfiffe 
3  M . Aurio  Melino  cdfobrtno  fuo.  Sed 
'   &Marcus  Autoninus  Pliiiofopiius»qui 
inrcgritate&  fandimonia  vitx  omni- 
bus  Prilnicip]  bu$  antecelluic »  Anniam^ 
Fauiiinam  confobriAam  fuam  duxit, 
4uBore lulio  Cafitolino.  hx(\\xt  hoc  ju- 
re  Romanlulifunt  ufquc  ad  lmpcr:a« 
torem  Thcodofiijm  maiorem,qui  pri- 
'  mus  huiufhnodi  nuptias  lege  prohi* 
hvM^fttteftisefi  Aurelius  Fi£ior%e^Paetltu 
Jfdonachus  in  Theodofio ,  &  B.  Ambrojius 
UkJ.  Bpifiok  44i  &^ugufiinmUkis.  ett 
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chh.  T)ei,cap.i6.  Eamq> legem  eius  filii , 
confirmarunt,Impp.  Arcadius&Ho- 
noriuSi  Lmdnente. C.  Thtodof.  diinceji. 
nupt.Ub.3.  EandcmThcodofij  confti- 
.tutionem  apadGorhosreceptafuiflleb 
teftatur  CaiTiodor us  Ub.j.vamr.  Neqt 
dubiumvidetur,  quinexGothorum^ 
jureadfcripta  fit  negatioad  Caium  Ult. 
i.lnjiitut.t.^.  SsLzdiThco^hW.  in  hoc  §. 
i^^r^*  C^rer6m  pauiopoft  conftitu* 
tioillaab  eodcm  Arcadio  &Honorio 
abrogatacft^reftituto  jureprifco.  d.L 
ulihfdndis.if*  C.  h.t.  Quamvis  AntoiL 
Con  ti  us  Ub.  i.  U^ion.fubfecivkt.  cap,  9. 
n.z.  ^Ub.z.c.i.  affirmare  nonerubc- 
icat^hancli  is^i  Tiiboniano  efle  cot'- 
ruptam,  t Sed  ut  ut  fit,  probabilc  cft^ 
T  m  pera  torem  Ju  ftinia  h  u  m  hic  eam  J  p- 
fam  lcgem  fecutum  efte  ^  adeoque 
confobrinorum  conjugia  permifiire. 
Nequecctte  omnino  male :  cfiiii  coil* 
ilet ,  nec  jurc  Diyino  &  Mofaico  talos 
nuptiasfuifle  interdiftas,  Levit.cap.if^ 
Undj:Jacobus  divina  &  civili  lege  du* 
cerc  potuit  Rahaelemaut  Lcaau^fi.» 
lijua  avuncu)i  fuiLaban^qui  &atcr  erat 
>'     V.  R  i  Rcbcf*^ 


2r8  §.DUQR.  AUTEM.  4.INST.  * 

Rebf  cca^,  martris  ipfius Jacobi ,  Genef, 
ai^.&iUarumaUerutranubcreJacobo.  * 
Uade  &  Amram  accepir  uxorejpcha- 
bed  patruclem  fuam  »  quas  ei  pepcrit 
AaroQ&Morcn^fjc^^^i^.  OuxitquQ* 
qucTobias  juniorfuam  confobrinam 
Saram  » filiam  Raguelis  ^  qui  majoris. 
Tobiflefratcrcratf7J?^.7.  Scdhacdcrc 
csrulantur  hic  I  nterpretes:  Baldminm^ 
Heigim ,  Bonholf ,  VVefenhicim ,  An$o^ 
niw  MatthdHs ,  Ctphdniui  >  Vnlteiw ,  ^ 
Arnmdusthef.  J3.  ^ate  elegdnter  Gen^ 
ttL  Itb.  j.  di^  Nfipttis.  caf.ij.  &  Cyprdm 
prMllegdtocap.6,  §.  i.numer.  ip.  feq. 

,5-  £aim  verof  hodic  cx  dccrctis  Pootifi* 
cum  ( qui  voluntatem  habcre  prora- 

.  tioncin  his,  qua$  voturit ,  dicuntur:  & 
qui  divinis  humanisquc  rcbus  omni- 
bus  pcrvertendis  nati  efli  videntur^ 
iftiudnodi  confobrinorunuptiasaper* 

6  teimprobat^runt.  f  Jurc  iiquidcmk^ 
Pontificiomatrimonium  adquartum 
urqjgraduminclunve  (quirccundum 
computationem  civilcm  efl;  odavus} 
prohibitum  ^%  cnn.  ad  fedem.  ss.  q.  /•  J 
& c. n»n,d$b€t.,i.  de cpnfangninit.& a^  \ 

nitat^ 
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nitat.  Diddc.  Covarruv.  in  Epit.  in  lik  4. 
Decretdl  pdtt.z.cap.  6,  §.  6.  num.  10. 
Ratio  iftms  prohibirionis  ha?c  perhi- 
bctunquodquatuorfunr  huniorcs  ia 
cqrporehumano,  quicoftanrcxqua- 
tubrelcmcntis.  Ergoufq^  adquartum 
gradumfitprohibitioin  matrimonio. 
d.  c.  non  debct.  S.  de  confang.  cr  afjinitat. 
QusB ratio  ijuoniam  incpta ac ridiciila 
cft  :  rae^riro  ifthxc  prohibitio  ubiquc 
iocorumnonobfcrvatur*  Etfanehac 
inre  piurimum  potcft  audontas  ma- 
giftrariTS  ,  qui  ciufmodi  matrimonii 
hoc  tempore  conccdcrc  poterit,  quo- 
tiefcunqueeiintcgrum  vidcbitur,/rif- 
dente  Olemanno  ad  Ith.i.dtfputat.tArxiv. 
Ctphanii.  dijputat,  3.  num.  41.  Porro 
jurcMunicipali  Wiirttcmbergiconc- 
queduorum  frarrum,  vel  fororum  li- 
bcri,neq)  quidefccndunt  ex  duorum 
fratrumfororumvehberis,  marrimO' 
nio  con  jungi  poflunt;/^/  latiits  tdexpla- 
nat  FcUx  Bidemhach.  in  Promptuur.  con* 
nubiaiin  Appendiccy  cap.  3.  q.  2.  Idcm 
inoranib.reforniatis  Augultana:Con- 
fcftlonis  regionibus  reccptum  cfle .  t.c- 
1;  /  ' .  R    }  ftatuc 


-  ftatur  Tilcmanus  Hcshufius  m  libell»^ 

^on  (i^mxiohm^m  »nb  toorfeof  (cnc  n 

trimpniafunt  cont.ra£l;ajqug  nonlcgi- 
bus  divinis  aut  veterihiuRofbaiiis^ied 
tantum  Jurc  Caaonico,  &  novis  loco- 
rumquorundam  conftitutionib.  prd-p 
hibcntur,,ca  diiTolvi  noo  dcbentidem  - 
judicandum  cft » (i  poft  promiflloncm 
naptiarum  intertales  perfonastquf  do 
JureCanonicoconjungi  nonpofiun^» 
concubitus  accenit:  prsfcrtim  fi  abcft 
inalitia  9  tentans  ftuprum  ^  ut  con; ugi^ 
tim  co  prastcxtu  impctrctur  :  Simo» 
fdHUpMri.s.  Meth0ddoc.dec0niugip.pag.  I 

i74'fac.Z^&pdg.3Sj,f4C.2.  •  :^ 

.   '  Itcm  amit.am,  5. 

liem  smkmk » iichad$pi^ii0m «  ducere  uste^ 

remnonlicctyitemnecmat€rteram:qHiapa,renr 
^  ^miocohai^entur.  QmraiioneverimeH^ma^  ^ 

gnam  tjfio^ue  amitam ,  &  mateperam  ma^an^ 

prohiberiu^oreniducere*  .  - 

S  M  A  R    I  A. 

I     A  Mitam  6c  materreiam  duccfc  oxpKcm  iiQAperinU* 
^fj^    titur,  huiusqucratio. 

.  AmitapexaclopuoAcm£eiipotcft:ma(encranofi  , 
item* 

}  Adof  tio  non  adfeit  jas  eognationis  ^      taatum  \^ 

•  V 

■  I 

•  ^ '     .         •   •  •  ; 
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;/  i|L^Uci^adopi;iva&m 
\     ^  .  matrisforore,  ireamiri  fhagnl, 
.^oc  efti^yi  ^iore^&matertera  magQa» 
\  ,iioc cft,  i^rqre aviae, ^  deiaccps,  pci<-4' 
.  .trimottl^SBiContrahereaofrfM^ 

^  rit.nupt.  Racio  cft:quia tametfi  cx  afce- 
clcntium  &  d^cendcntiiiaau  oumccqi 
noa  rL\n^  :  tamcnparentum  loeoha^ 
betifur,  hHn^flfo^.  Red^^aurdsi  hiit 
Juftiaianus,di^ait,tmaterteram(iu- A 
ccrc  uxorcixi  non  liccre  ,  non  a^dit^ 
,  Ikt*  sd^ptivdm :  quoniam  aqiitt  pec 

adopxjQncfniieripotcftiaiatcrtetano  . 
itcm  :  ut  &  patruus  adoptivus  cflc  po-v^ 
t eft,  a^iuscDd^us  lioli  pQtc&Jfl^uamibi  - 
12.  ^.uU^jf  derit.nupt.  Qui  (ic  >  quia  . 
adoptiOii^hiusfangulmsfeutcogna-  ) 
tionis^fed  tAtumjcMi^na  tionis  adfert. 
.  Lquiadoftionem.2i^J^Madoft.  Itaque 
,  ubi  hon  eft  agnatic^fttinmatcrtera^iSe 

in  avunculojquia  pe(£(^aunam,ncn9- 
pcmatrem,conjungunr'ur  :ibi  ncccfl;:  r'-^ 
zdopitio./^idi  BMfintmkUp  ^Bdlditinulm,  . 
Mynfingtrum^^  Anton.Matth^m. 


j 
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damnHptiis ahjlinere necejfe  ejl^ut  ecce privi^ 
gndmamnHrHmHXftremduceretttonU 
mtr^^He  filUlocoJkni:  Qucd  ita  fiiUect  aceiffi  ' 
deina  tj^  fmt  nurm  aut  frivignatua^  Nam  Ji 
a^nenurtutHaeH^ideh.Jia^Hennj^aeHfUw,  / 
$HOiaIia>  ratione  uxorem  eam  difcere  ?2on  poteris: 
fHmeaipndHoime  nupta  ejfe  nen  pptefi.  ItM^ Ji 
adhHcpnvignatHaejl y  td eU  yjimater  eins  tiifi 
ftHptaeii 9$deo e4fn  HxoremdHcere  nonpoteris^  . 
*  ^uiadHos  uxorcseodem  tempare  habere  noUcct. 
%.^.^ocrHm;^ii^He& noyercamprohtifitHm 
oitHxoremdm^rec^HianMtris  focofitnt.  Qmd 
0  ip/Hm  dtjfohita  demum  adfimtatc  procedtt.  . 
itAlip^Hin  fi  adhttcnovercaeii,  id  eH^fiadhnc 
patri  tuo  nupta  efi :  commmtjHre  impeditHr  rf-  • 
J^inidere,qHiaeadem^dMkmnt^taeJfenonpo^ 
'  icfl.  Item  yfiadhnc  focrtu  esl^  ideHyfiadhuc Jilia 
■  .0HHtiiinHptaeSi:ideoimpedtHntt^tiii  nnptia^ 
^uiadHaspxorcihaberenonpotcs. 

U  M  M  A  a  I  A. 

J[  faxcrumve  iocam  pl^uiiait  p  mcdmottiiiiii  vm^ 
conliiiit. 
a  AfH|ie$qai2ciili4edid4« 
3  AfHniusTjuid. 
.   4  Qaia^ihcsdntpjureBtu^Ubemiim^  frauum  &roco- 
xumloco. 

<  An  fratcc prxtDortui  fttt  IfattiiMUtem viduafii  in  uxpf 

.  l«m«IUMKeDotti» 

•     '  ^  «f  f* 

./     -     \     „  .    f  B»fV 
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7  Ftauom  tu>inii«e  conftDgoinci  U  cofiati ' 

facristolitciiSfintdligttiitlir*  ^ 
S  Co<itttiacioDcm  iaiisgcncialiaicccptiun«tii 

^^Biltin  t|(^lMnoii  dcbcc* 

9  ScAfttsgmolnosloaLcvlt»Cip.i8>vcrf:it.  /^» 

10  c^uo  »iiic  ^t gftdnscffiokctis. 

|i  Vtattiisrcognat08»lti  8cincarafiocs,  aiquccdfMc  ' 
«'     tttn&g^c^tXB incittfive.&aptic probibit»  p  -  .  * 

12  DiffcceoticiMcriinoflii^ikbcrcditctisraciliinClii^ 
I)  A$nincm6fncccdic:fcd,cogiuitotcotAin.  -  ' 
14  Eitts^yidnasiuwcscodcy ccnifOicdttMtfepcipi» ,  * 

B.  j  1  A  nuptiarnm  prohibita* ' 
rani  rcgaU  dc  affioibiis  hasc  cft: 
latertcos.a&ncs,quiparencuni  | 
liberorumve,  auc  fratrum  fororumv^ 
locamobciiacoc,  matrimoiuumaon^ 

coafiflir.  t  $uncaucema£acs(<fiV£?^-  4 

MeJ^fitnQ)  viri  &  axoris  cognati :  di- 
<lt  ai3  eo,  quod  dux  cQgnationes ,  qu« 
di  verfae  intcr  fe  fuat,  pcr  nuptias  copu- 
|an  cnr ,  &  aitera  ad  alterius  cognatio* 
.  ois  dnem  accedit,  L  non fdcilt.  4.  §.  fed  ' 
qmniam.  s.ff.degrdd.&dffintk.  t  Hinc  3 
afiinitas  4  Theophilo  hic  dciinitur» 
prgipria  qua^dam  qualit^.pqcipnaru, 
quae  citra  cognaribneni  «bbir  CStliaF*  - 
'ptiisconiunguntur.t  C£(erum  paren-  4 
tum  &libcrerum;fratrum  5c  fororum 
liitit  lecoi  (b€cr»focrtts  s  profocci ,  pra- 

.  R   f  ribcrtt& 
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^4  §'  Afpik.  6.  it  §.  SocRUM.^r 
focrusjgcncr,  nurus}  progencr^.pfp- 
iiuruS5vitricus,noverca;privignus,prii 
VignaiLcvir^hoc  cftymaritifratcr$glo$» 
id  e&,  mari  ti  foror  5  fororius » i  d  e  ^  fo- 
roris  mcos  maritus :  fratria,  idcft^  fra* 
tris  mci  uxor :  foror  uxoris.  L 

/.  &  Jeqq.  l.  adoptivus.  14.  L 
mxi^remiis.  L.AriJlo.  40*jf*  de  rit.  nupi^ 
dici.  L  non  facile.  4.  § .  hos  ita^.jf.  degrar 
dih.  L  r^etmm.  17.  (h  hoc  titul.  Lfratris.  /.  /. 
fenultim.  &  ultm.  C.  damcefi.  ^  inutiL 
nupt. 

Scdqtta^ionis  eft :  afi  iiire  Divino 
ficatcr  pr^mQrcui  fui  fratris  rclidam  vi** 
duaminuxoremduccrcpoirit^Etnon 
pojOTc,  claram  cft  ex  Levit.  eof.  li.wrf. 
16.  ubiita  diicrtcfcriptuoicxtat:  Tur* 
fitudinem  uxerit Jratris  tui  non  revela- 
his:  ^uid  turfitudofirdtristui  eH.  Idcm 
inculcatur  J^evU.  20.  v.  zi.  liis  vcrbis: 
dttxierit  mxonm  fratris fiti^  remfa^ 
sttiUicitam.  TurpitutUuemfratr^ftsirf^ 
velavit :  abfque  Uberis  erit.  t  Cui  non 
obftat ,  quod  DeuteromomH  capit.  25. 
verfs^  fraccr  jubeturfratrisabfque  fi- 

Uodcfun(£lifemcn»ac(;eptaiprius  uxo- 


/ 
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Inst.  i>  e  Nu  PTriifJ-  iiSf 
re,  rufcitare.  Nam  praterquain  quod 
adgermanum  Vratrem  id  non  peninc^ 
rc  quidam  opinantur  :  «cum  fratrum 
nominecpnfanguinei  &  cognatipro- 
mi(cue  >  phraCi  Hebra^i ,  incelligantur» 
ut  tefiatur  Ubellu4  Rutb  cdf.  4.  (ULvium 
ad  d.  c.  iS.  loach.  a  Beujl.  in  tra6l.  de  ma^ 
tr$m.jc.si^p*mih$2oi.  lex  iftiiascalterius 
iliiusgencraiislegis  eftexceptio»  quas' 
peculiariquadamrationenititur.  Lo« 
quicur  enim  eo  de  cafu ,  quando  fratec 
iine  herede  decefTerit :  ut  ti^m  ipfius 
ifiracei:  viduam  defund:i  dueac » &  tibe« 
rosexea  generec:  ne  nomcn  &  fami- 
lia  defundi  in  populo  Ifraelitico  de« 
leat  ur.  Excra  ver6  huac  (peci^lem  ca- 
fum  >  nequaquam  matrimonium  cum 
demorcm  fra  tris  vidua  reiida,  fu.it  iici- 
tUmu.  Idquemerito*  Quodfiquidem. 
contra  rationeni  Juris  generalisrccC' 
pcum  eft  t  in  exemplum  aut  confiso 
quentiam  trahi  nec  poteil » necdebec. 
/.  quod verh.  i^.  cum  duab.fiqq.ff.  de  le^ 
gib.  l  quodcontra.  141.ff.dt  reg.  iur. 
queficijlaloca^  quaprorfuc  aUoqui  con^ 
pgcrc  videntur  ^  confilMf  magnus^  iScj 
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^eolegtis  L$iC4S  Ofidndertn  fxphcationt 
iS.  Lemtm  ^  idtius  D.  MdttkiM 

,  UdfevrefferM  $n4ocm  TheoLog.Ub.3.hc. 
10.  decomug.  fag.  760.  edst.  3.  Theodorus 
Be:{d  $u  trM&at.  direpud.xjr  divort.  pag. 
mtht  7i.  Ntcolaue  Uemmingius  w  l$- 
hello  de  Coniugio ,  ^c.  pdg.  $uihi  119.  V$d9 

.  Udu.  Th&m.  Fre$g$um^de  grud.  coufang. 
^affinitat.foL  294..  (jy  Reufnerum  Itb.  u 
€fnfi$lt.quafi.4  nec  no$$  Olemau.4d tih.u 
di^utdt$g$$.  iur^  civiL<M$fh4m$.d$J^ut.s^ 

vum.44- 

Aitque  hmc ,  qua?  dc  ftattts  defandi 
nxotcjamdidaTuattUauUtcrdp  uxo- 
risdemortux  (brore  dcbent  cxaudirL 

9  Ncquc  t  cnim»  qudd  DominusL^z^/A 
d.  c.  jS.verfiS.  uxoris  fororem  ^  illa ad- 
hacvivcntq »  duci  pi^ahibec ,  coipe* 
daty  Ut  4  coatnu:iorenfaquii$  in&tat» 
illa  q[iortuaj  nuptias  cum  altera  forore 
fupcrftitcconfiftctepbire :  c&m  vctfi. 
cuii  iftius  ( quiin  tcxru  Hebraeo  ad  vet* 
bum  ita  lcgitur :  Et  uxorem  ad fbrorem 
€$m$$0maccif$es  y  adafftigendum  >  &f€'^ 

^  melandum  nuditatem  etu^ fuper  eam ,  ii$ 

%wtu(vit$fj  eiui)  gcnuioufr hic  iic  fea- 

.    •    "      /  fus; 


Inst.  Di  NuPTin.  i6y 
•  fus :  Non  licci^  cuiquam»  uxore  fua  fa» 

perftuc,  aliam  quamcunquc  fupcrin- 
ducere.  Adeoq$  lex  eft  prohibeAspo» 
lygamiam  &  lilxs  vcibis  ( sm  vfiMeim) 
innuitfimul,  poft  morrcmuxoris,fc- 

.cundisaut  terciis  votis  non  cflc  inter- 
diduov,  Seii  haac  rem  ccfiofiftmt 
conv^nienupmetxpUcMtJ}.  Hafinreffk^ 
rus  d.  loc.  jo.  de  ceniug^pag.  jOz^  (jr  feqij. 
ubtemnino  inJpiciendHS. 

Planc  etfi  gradus  affinitatis  jure  ci-  !• 
vili  nul  I  i  fuot.  d,  L  non  facile.  4..  §'gr4^ 
dus.  S'jf  degradibus.  f^afjinib.  BorcholL 
AntoniHS  Matth.  ^  alH  snhoo§.  CntMtm 
in  §.  haiienus.  infir,  degradtb.  cognat.  mbi  '  - 
in  L  Imrifconfultm.  to^ff.  degrad$b.  extjli* 
mat  legendum  :  Imriftonfmltm  cognato-^ 
rmmgradm^^  affines :  ut  in  infcriptiono 

^  itgif ,  &  in  ipfo  tumio.  Vide  dUter  fentiero^  \ 
tesImL  Pacsum  cent,  6.  cai;ta%u<^.qmafi.fi. 
Duaren.  in  tituLff.  folut.  matrimon.  c,  3.  . 
lacob.Cmrt.tom.i.conie&ttrMriUb.  3.0.7. 
(Sr  Afmmaum  Exercitat,  lufiin.  z.  thefi^i. 
Jore  tamcn  Canoriico ,  codem  tiiodo» 
quoin  confanguinitate»  gradusaffini*» 
l^tis  numciantpr^  &  difUnguuntur»  fe- 


eandum  hatic  regulain  :  ^otogr^dm  \ 
quijpiam  eH  cognatm  uxori^  eodemgradu 
11  Jit  affinis  maritOy  dr  eontra:  &  i*  ut  intci  1 
cognatos  ^  ita  ctiam  intcrafiinc5»uf*  .  ; 
quc  ad  quartumgradum  inciu/ive  ( ut 
/i^^isfW«»«rr/nupria^prohibentur.i^^^ 

de  confanguinitat.  a^inuat^ 
HarmenopuL  lib.  jf.titul.  6.  &  lib.  6.  tit. 
4.^4.  Heigiushicnuni.  i^^.Mauferuehie 
V    in^.focrum^pag.  mihijsS*  GentiLUb. 
'   denuptiis.  cap,  12. 

iz     Hoc  porro  ioco  nota^da  eft  diiFc- 

.  rentiamatrimonij&  hercditatis.  hiji 
macrimonio  namquc,ut  &  in  aliis  qui- 
^  b^rdamjuri$  articulis  ^  puta  in  tcAi* 
mohiis ,  in  jus  vocatione,&c.  affinita** 
XiStMioh^bctmMlege Iulia.4.ffide$e*^  ^  ^ 
fltbus:  in  hereditatc  non  item.  Ratio 
diiFcrcntia^ hasc  cft  :  quia  ih  nuptiis  (i- 
V,    vc  matrimonio ,  quoad-  con^undio.  ^ 

^    ncm,  fpedaturhoneftas.  &  jus  natu. 

)    tx,  LUbertinus.  8.  &  pradiila  Lddopti'^ 
vus.  14.  §.  z.ff.  de  rit.  nupt.  In  iicrcdita^ 
tibus  vero,  vclfucccflionibus  attendi- 
tiu  jus  civile t  uiindicat BauUss  lihr4f  4» 
fentent. tituL  10,  Quod  j us  aut  vcraoi 

*  ■  '  ■  \ 

A 
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(anguinis  cQgnationem,  aut  faltem  le- 
gitimam,  quae  fit  adoptioncdcljde- 
rar«  f  Quare  nemo  afiini  fuccedere 
poteft :  fed  cognato  tantiim.  /.  vitrico. 
3  &L affinitdtis.  7.  C. commHniade fuc^ 

Dcniquc  ex  .prasfcnti  loco  &  illud 
obfervandum  :qu6dduasirxores,  vel 
duos  maritps^eodcm  tempore  liabere 
niinimeliceat.  fEtquiid  tentarit,cx 
edi^o  Prasroris  infamia  notatur.  Lt.m 

fine.l. quidergo^js.^.i.ff.  dehis^quinof^ 
infam.  rcfcriptumque  cft,  ne  judiccs 

,hqc  crimeo  relinquant  inultum.  L2. 
C.  de  inceJL  inuttl.  nupt.  l.  eum  ,  qui 
duki.  2S.  Cisdieg.  ftU.  deddult.  Sane  bo- 
die  cx  conftitutione  criminaii  lmpe« 
ratoris  Caroli  V.  Articul.iii.  bigamus 
ultimo  fuppiicio  afficitur.  V^iim  hd$ 
de  re  enucleat}  di^um  ejl  in^afdepAtr^ 
^oteJl.numzsJ^  24. 

§.  Mariti  tamen.  8. 

Mariti  iamen  filitu  esc  atia  uxore,  f^uxork 
filiu  ex  alio  manto,  vei  comrk ,  matrimomum^ 
re'£lecontrahunt:ticethaieantfratremJor^ent* 
vcexmatrnnoniofojiea  contraSlo  Hatos^  ' 


S  tt  M  M  A  R  I  Av^  V 

I  Vptixintercomfrivignoslicit*. 
.  ^  X\  I"'^'  compuvifBot  nuliA  intuccdit  affinit^c  flc 


cur. 


f  Vii  &  uxor  proprie  afllnesnonriuit :  Ctd  potiu»  pxlnci» 
piumatiinitdns. 

4  Duo  fratics  duas  forores^pater  &£Uusmattecn&  filiasn 

duccreuxores  polTiint.  .  > 

5  Affinespxopxiequidicantttc 

1  l^TU  F  T  I « iiitcrcomprivignosf, 

ctiam  natis  cx  parcntunu  fuo- 
ruai  matrimonialiSer»  ,  tcdh^ 
concrahuntur.  hof  §.  kg^nerMi.34§.(n^ 
terprivignos.ff.de  rttu  nupti.  Titi4%qu^ 
i34^jf.  di  verk  cbUgat.  Ratio  cfl  pcrfpi» 
cua:  quiain  ter  comprivignos  nuUa  in- 
tercedit  affinitas.  Siquidcm  affincs 
tantum  cpmparatione  conjugum  du ' 
cuntutj  hoc  eft,onines  cognau  feu  co- 
ianguinei  mariti^  iunt  affines  u^oris,& 

X  Contr^:  t     ip^  cognati  utriuiq;ia- 
ter  fe  nonfuni:  affines :  licet  vulgo  nio- 

r  ribusadftrisomncsaffiaesperabafio- 
nem  vocetur.  utimonet  hic  GiphAnim. 

j  Imot  necvir&uxorpropricfuntaffi- 

.  oes  $  fedpotiusprincipiumfivecauia 
cfficiensaffinicatis.  gloJf.The$phiL  ^n-^ 
geL& Mmtfif$ttm§,^»U4tu.fhe€tit. 

Undc 


( 
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Dt  l^vLPttis.  tyt 

tlndctcd.utduo  frattcs  duaslbrorest . 
patcr  &filius  matrcm&fiUain  ducere 
uxorcs  poiiintt  ut  hic  dnnotdt  yVtfin^ 
beciu4.  D.  BidcmbAch.in  Prt^mftudr.  c$n^ 
nnbidL  indppend.e.s.  qudft.  2.pag.S3i^ 
circd ftnem.  D.  CoUegd  Hdlbritter.  in  di[^. 
demdtrimon.de  Anno  t&oo.  thef  17.  ifr- 
Jpondente  Johdnne  BurghdrdoStddtmdth 
^  Bdjil.  Monjterusin  trdli.de  matrimon. 
pdtt.4.  cdp.2.  nttm.  p.perc.  tjuodfiiper.  f, 
diconfdng.&  dffinit^  ^  Itaq;  afiincs  pro* 
prie  funt  uxor  &  cogna ti  mariti j  roari- 
tiis  &c6gnati  uxotis:  &  dc-iiisaccipi^ 
endaf^nt  flatuta ,  qux  oicntioncm  af- 
finiu  m  fa  ciu  n  t.fickii  docent  tdfon.  n.s0. 
t^Curtius  luntor.  num.fS.  in  l.ftn^  C.  uu* 
de  liberi.  quos  refert  fquitur  Treutte^ 
ttt$  voUtm.  2.  dij^utdt^  6,  thef^.  dd  lit^  4p 
infnc^i 

Siuxortua.  9. 

^iUxor  tiM jfofi  Mvoriium  ex  dtio fiiiampro^ 

ercavcrtt :  to^cnon  eft  efuidcm  privigna  tua  :fcd 
Juhanm  ah  hHjuffnodt  nr^ptm  ahftineredebere 
dit.  Nam  tonftat^  fiec  Jporfam  filti  nHtkm  ejfe^ 
necpatru  jponfam  novercam  ejfe :  rcBius  tamen^ 
t$  jmrefdlHroseet»  ^uiabhHjHfmodinHftiisalH 
fiinuennt.        /-  ' 

S    '  SttM^ 


272        §.  Sl  nKOK  7  MA^p  ' 
S  a  M  M  A  R  t  A. 

%  tNcontrahcndis  matrimonils  non  folum  <}iiOdli^d^ 

I    fcd  &  quod  honeftum  eft,  fpcdaridcbet. 
2    A  quibus  perfonis ,  licctAeque  cognatiiIac*iicqiieaf' 
fincs,  abflincndum»  *  , 

;  Sponfaabuxorcdiffert,  utfponfaiiaiAHftiif» 
4  Mauemiponikduceicoonlicct. 

1  '/"^  llANBoauiDEMiacontra'» 

\1  hendis  matrimoniis  jus  natu« 
^^^Lrale »  &  pudor  infpiciendus 

\  folum  quod  iicct ,  fed  &  quod  hone^ 
.  fiatn  eft^fpedari  folet.  Lfimpir  in  cm* 
Uin£}f0mbus.42.ff.eodem .  (jr  Lfemfer.ip7^, 

2  ffideregjur.  t  Jdcircdlmpcratortres 
hxcadiert  per(bnas^^  quibus»  lic6t  ne« 
quc  cognati  Hnt »  nequc  affines  ^  pro- 
pter  honeftafem  publicam  ,  ae  reve^ 
lenti^  pr^cedcntis  memoriameftajb* 
ftinendu;!!  :  ut  cft  filia  uxoris  poft  di- 
vortium^quse  proprie  non  eft  pri  vigna^ 

:  utpotc  diUbiuto  ja  matrimQnio  prc^- 
creata:uteft  fponiafilii»  quas  propric. 

3  non  eft  nurus  (f  Oiftert  eteninji  fponia 
ab  uxore^  ut  fponialia  ^  nuptiis  Jd  cft» 
f^es'4  reip(at  five  traditio  i  protniftio* 
nc.  (^anquam  n^gau  Aonpoilic » ie% 
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cundum  Scripturam,  dcfponfatam  yi-  ^ 
"  ,10,  ctiam  matrimonio  non  confum- 
mato»vocariuxorcm.  Quodpatctcx- 
cmplo  Maria: ,  Af-^//A.  /.  vtrf.20.  ubi  di- 
citur  Jofepho:  nc  timcas  acciperc^x^- 
V  >fwtuam.  ldcminnuitlcx,Z)^/^/rr.^^^ 
j^Qugcadem  poenSpunitfcortationcm 
cum  dcfponfata,  quS  punituradultc- 
irium:  ut  tradit  D.  Bidemhach.  in  Prom^ 
^ptuar.  coKnubiai.  in  Append.  de  caujts 
Ifnatrimonialihusxap  .2  .quaft .  2.pags3i^y  ' 
iuteft  fponfapatris,  qu^proprie  norL» 
cft  novrerea.  l  fiqua.12^  d.  L  adoptivas.  ^ 
14,.  §.  uitm.ff.de  ritunupt.  f  Taiis  quo-  4 
;>quecft materfponfar,  quae  propnefo- 
jcrus  non  cft.  di6l.  L  14.  in  fine.ff.eodem^ 
tQuid  enim  in  tanta  perfonarum  co-  ' 
pia,  cum  ea  matrimonium  inire  ncceCi 
^-fccft,quxfilia ,  vclmatcrvulgoputc- 
xnx^.  inquithicEguinarius Baro.Eteade  ^ 
re  fufius  tra£lat  Huhertm  Cifhanim  ad  L 
nemint.  /7.  C.  h.  /. 

llludcertu-m.  i6>. 

lllud  ceYtum  eft  .fervil^  cjuc^He  cognationu  ' 
^  impedimen'tontiptnseJfe:fifort€pater^fil^a^^  '  •  - 

^fratcr  ef  foror  manhmiffifuerint.    -  / 

:  •  S    z  SuM- 

(   •  '      '  >        •  _ 

•     •     •  '*  "  f 
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tj4    $^  IlLUP  CBILTUM.  IO.  lNfT# 

S  U  M  M  A  R  I    .  . 

.  l  IN  tDatiimonio  habetur  r.itio  cognationlslcfvijtfjiil 

g    hereditnte  non  iien^:  cju(ljucr>>tio. 
!i     Scrvi  funt  parricipes  juris  naturalis,non  vcto  civilis,  ' 
3  lurc  civiii  C^ivusiiulljs ^xoifus  cognatos»  aut  paientci 
hnbct. 

^  4  Jntcr  fcrvos  neque  mauimoniuai »  nec  contubeiniuni 
licttum. 
5  Inccilusnatuiaveutus, 

T  1       ■  ' 

EX  hoc  §.  rurfus  notanda  cftdifFe* 
rentiaintcr  raatrimonium  &  hc- 
I      rcditatem :  f  quodin  illo  iiabca-  . 
tur  ratio  cognationis  fcrvilis  ^  in  hac 
non  item.  hf.wiM  tk.  defervilicognMt* 
L  Adoptivm.  14.  §.fivvil€S.ff.derit.  nupt^ 
1. 1.  §.  z.ff.unde  cognati.  l.  /.  ^.filio.ff.ai 
Senatufionfiilt.  Tertyllian,  DitfcrcnttdS 
f atio  fu  pr^  in   affinitatis.  hoe  tit^  ex  pa> 
X  fitacft:     quia  lcilicct  in  nuptiis  l[)e* 
datur  j  us  na  t  ura^  j  cu  j  us  juris  fcrvi  fun  t 
participcs.  /.  quod attinet.  3^.  l.  iura.  /. 
ff.de  reg.  rur.  in  hereditatibus  fpcda-* 
turjuscivile^  c^jus  jutisrervifuntcx* 
pcrtcs.  d.lquod  attinet.ff.eod.  tit.  adeo^ 
3  ut  jurc  t  civili  fcrvus  nutlos  ncc  co- 
gnatos  ,  nec  ailines  babeac ,  necma- 
trcmquidcni^autpatrem.autfratremi 
mdifirteaitB4ulmUh.4fintent4tii.u^ 

■  *    *  ■ '  ■ 


r 
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^  Vlpiantuinfiagment.  tit.  12.  decHrd-^ 
tmh.  icaque  (hmma  haec  cft :  in  iis»quas 
ad  jus  civile  pertincQtjnuUa  eH:  lcrvilis 
cognatio  >  per  d.  princif.  infr.  deferviU 
^cgnat:  in  iis  ycro » quas  ipc&anr a4  i us 
Daturae,  ut  in  nuptiis,in  alimcntis,  &c. 
eft  &  attenditur  cognatio icrvilis  ,  ic 
ctiam  affinitas.^.  /,  ^doptivtta.  14.  §  fer^ 
viles.     §'p^'jf*  d^  ritft  nu^t.  Gt^Jja^ 

^  Porro  illa  ^Q,ihz(fifort}pater  ^filia. 
autfiater     foror  manumifi  fuerint) 

idcoadditjuftiniaous:  t  quia  quam-  4 
fdiurcrvifunt  ^  niatrioionium  contra- 
4iere  nequeunr.  L  cum  anciUis.  3.  c.  dt^ 
inceft.  (^r  inutU.  nuft.  Qu i  d  ergo»  d icce , 
laliquis  5  an  faltcm  inter  eos  licirunij  ' 
«rit  coQtdberiYiurQ  ^d  eft ,  an  fervo  U* 
cebit  forprcoi ,  ma^rcmvc  ancillaou 
habcrcincontubernio?  Minimegen- 
tcium*  j^am  pfdptcr  aaturae  honcfta- 
tcm  &rcvcrcntiam,fervilp  ctiam  con- 
tubernium  iiiter  dufcembdi  perlbnas 

prohibcri  palam  cli  Curitaft^^^^^^  f 
inceftum  natura  vctitum  rcs  incidir. 
^.ult.ff.deritunuft.  &  qui  pccnuptias 
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jprohlbcntur  conjungi :  fnulto  mini^s 
pcr  concubinatum  t  aut  alio  modo 
conruetudincm  habcrc  poflunt.  L  et- 
iam  fi^56.  c^  di£l.leg.  ultim.jf.  eodem  //A 
€.  diJireMmtm.  0.  cap.  penult,  ^  t.  tit.  d§ 
eo^  quicognovit  confan^in.uxQris^f^e^ 
Vff^ffiMbecimhk^nH.  z.  . 

§.  Sunt  Sc  aUar  perfbfi«.  iu 

Sum  &  aU^perfin^que prQpterdiverfisra>i 

tiontsnHptias  contrahere  prohihentur  ^  cjUMin^ 
iiiri4  Dtgefi^n^um  ^feu  FitndtfBarum^  ex  veter^ 
jure&il^artm»enjm^4riferm^ 

S  U  M  M  A  R  1  A, 

I  '"J"^  Vtordccumo?^o^amqae$lui^mauinioflipptt^  ( 

pilLxrcmo^entur. 
9        Ratio*cuc  tutoris£iiuftnonpofntpupilUiu  patiit 

fki  4aceic^8c  ciufd^m u^en  tuioxis  tiliapupilio  na-  - 

beceqacat  *  ^ 

9   l^uptia^  inter  tutpiem  8c  pupillnn  dc  Juie  Canon«  4: 

«onfitetadtfiepe^miflk.  x  . 

4  InteKSenacores  «  fcttiaiUi  coiidiHonU  fomto^ 

pci7piQhil>it«:ja<evcid.novolicit«.    '  . 

.  $'  MatrimottiumiiiKipxsfidemfi^firainw 
leii^  ^onfiileie  nequit. 

6  Explicacioi.  ii^isofficiom.  ||«    otttflfu  £  4^  4tf 

nttpt. 

7  SponrAliahiclnt^ptu^diftinguenda.         ^  y. 

5  i^iohibitio  i fth«c  noftrit  moiibaft  ^e^at.  ' 

$t  Inter i^ptoi^  3c  itip,cam  qiiat^nus  matriinottipm  ii^ 

terdidum*  t 

«C|  AnraptormatrirooniiunednttalieBSfttm  mnUtienH 

pta,poenam  lcgaleni  evitet.         .  . 

II  Poenaftupriquaclitdc  juittcivili. 

9t  ^(uprator  contrahendo  matrimopit^iti  tttl^  filj^ft 
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1}  Mulicr  vi  rapta«  ^ilupxaiD  pafTa «  m xaptoxi  cohabiict* 

cogi  nequit. 

14  KuptizinrerPropatrem  &  alumnam/uxeciviliv^tits; 

n  jftrisautcm  monbus  conccllai 
Ij  Pxohibirio  naptiarum  cll»  vei  natuxaiis  iivc  DiviAf* 
vcl  cvilis  feu  humaoa. 

16  Difpenratio in pxoiiibitionc aatUEalllcDxviBllocui^ 

non  habct; 

17  Cttc  Ittfttiiiaiiiis  de  «atximQiiai  dtflblattoae  Jue  nmk 

tradS^it. 

15  Matnoipniaai  iolvitttc  monenatiiiiliiiiccnitniic  coii* 

)ugts,lcdtvoxtio. 
Supcrftiti  oonjugi  iftC^cttm  ^e  ad  fecundas  nu^tiat 
uanficettamcxicgibnsciviiibo»»  qnimexSaccicll» 

tctislocttlcnterevindtac.  ' 
ao  Qualitcxmoxsabfcntisconjagtipxobetur. 

K4.  Mdxceciviliiivedcpoxtationemattamonittmsondicft- 
mituc, 

93^  Declaxatyit  U  ii  quis  (icftipttlctiu.56*£rolut.matcini» 
zi  Olim  rcxvitatcfoivebatttc  matctmoniom :  Jiodie  ftO« 
icem. 

24  Divof tfum  quid-^t  undc. 

25  Di6fcrentiaintexdivortium5exepadiaau 

26  Primdivortiicauiaadultetium. 
17  CurobaduUerium  Hatdivoctium. 

Z$  Vtriim  divortio  propter  aduUerium  fa£io.  parti  inno« 
centi  fitpermicrendum  ad  fccuadaanuptias  coovo»' 
larc,  viventeadliuc  aduUera. 

29  Scn  t  en  tu  atlixmativa»  ccu  sqoioc  &  communiox»  pxo- 
'    batur.  *  .  ' 

jo  raenzfuos  au6kore«teneredebent. 

31  MuUiplicareinconvcnicns,non  e(l  (blverc  argumentu. 

$z  VerusintcUcdasdi^iChxi{iiLuc.i6.v.lS.^Maxc.io» 
verrii.6cu. 

33  VnoiQCQom>Uum,exalii$plenioiib.  locis  fuppleodu» 

34  ExpQnitut  locus  l*auU  i  Cor.7.v  10.  &ii.&39. 

35  ConfidciatuxpronunciatumChxiIliMatth.is;^*v.6. 

36  Adultexi  moxte  punic^di. 

37  Antc  divoxtium  aduUerium  vccacitcx  pcobandaou 
3S  Padicitia!«fiiceftitttincquit. 

39  BaptifauSaccamentttmndepccdlt^nonamitcfCttiv 

Matvimonittmvcx^Saccamcntttmnoneft  . 
4^1  An  &  qttatenof  nocent  i  p  erfons  eon€e4€odam  »  nt  ad 
fecattdeTOcap  eiftfcatieyalea^  .  ' 

'      S  4        41  Maclm 


»7^      §^SUNT  IT  AltJe.lU 

4>2  Mciituscontn  uxoietn  adulteram,  vei  ciiminallt^ 

▼el  civilitcr  Kgtilaracrjigeicpotcft*  ' 

43  Huiusregulxexccptioiics. 

44  VolunCAt^detncdiofabUu  >oinnisacbus  cH  indi^e» 

rcijs-  ...... 

45  Moces fMaciM(aatur,qui iiidem approbari videntur. 
45  Kttin  jpfta  mAttimonii  rcrcindendi  m  caafa.fi  qiUs  ?i- 

ttsauin  abalio»pr6  Wigineignoransduxecit* 
,47  MvUeir cpnttpra  capicali  fa ppiicic  afficieniia* 

48 .  loi^phns  cnm  M  ari  a  con  j  ugc ,  £bi  dc  adnUedo  (aipe» 

01,  dtvbrtium  fcactd  Acete  inftitttcas»  k  Jnftitli 
commendatflr.      *  '    '    '    *  * 

49.  EstAptioxc^cinditfijtyfi  qnbmoiieicncoiRiptampiiil 
viigine  per  errorem  emerit* 

50  Ocficientc  conditionematrimonU  gencfalitei&Utt» 

tciicda»defi£itqQoqaccon|ttgitpromijffio.  ^ 

51  Dolus  malus  quarenos  contra^hu  tum  boas£dei*tvig 

ilrid^ijurisvitiet.  '  .  . 

iz  £x  doio  &  impfobiuteiiul  lacnim  fiiititc  ttcm#4c* 

bct.   V  .     .  .  . 

53  Errorinfubflantiainattimonium  vitiat. 
54-  Sponfa  deprsrentiptpvetauxotehabetur* 

Trirtcs  confequuntur cxitusjubi maritosciim ftttpiatt 

viverecogitur. 

56  Lenocinii  cumcn  contrahit,  qui  in  tdnltciio depr^ 

hcnfam  uxotem  retinet. 
^  Vxorem  aduitcram  fctincns»  ftnlttts  U  injttftos  ccn» 

(etur.     •        ...      .        ..  .  .  . 

58  Nupiixliraulatacnulliusfunt  momenti,  • 

59  LcdnisNovclIjcquatenusrecipicndx. 

6q  QuodqMifque  ji^i^  ^n  al(«nm  ftauil«codem|nxc  fi( 
ip(curidebct.  '  *  *    •  -    *  r  ^ 

61  Correlativorum  idemjudicium.  '.  .5 

62  Aigumentum  a  cortelati vis  quando  proccdat. 

^  Foediorm  focmina  putaturlibido,  quara  in  maftula» 
#4  Cliriftiana  rcligio  adulteiium  in  uuoque  fcj^u  paxiia? 
.tionecbndcmnat.*  •  •  

65  Eademlviio^quxabaxore,  debeturcaftitas.  f 

66  Pcccatalatentiavindiftamnonliabent. 

<7  Hodie  maritttm  fiipct  idttltciio  accufare  usori  per* 
ittitKicnf. 

#t  Iniqaumcft^tttqaisdcaliojttdlcaievelUf&iadicaii 
deftttoltc 

^  QSAtciii^vltfitcafataiiiUciii.  ;  . 
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jfO  Nonroinores  funt  tabcsanimivitiati.qulmcoipouf» 
.71  Kcnio  fine  cnminc  li  vc  vitioaiiimi  vivit. 
72  Qjjieta  ronjugiadilUahi^Scoccultaccii^adeteglaoa 
deueot.  -  ■  .  * 

7;  Dcii^a  lcvladifTTiDttlaiida:  nonkemgriivia. 

74  Dcliaapanui,  KeipubUaetaceteft. 

75  Scnrosl*  vkWL^t.  13-    fim £ «41.  Int  deadolc; 

75  GoodiclohaMfdttcaiDteyfiviigiaaiiteiavoaeco^iail. 

quain  iu  rpis  imprabaciic 
77  AblVirdum.efl^  cacitapcaBTalefe>plas4neopottiicai- 
/,      preffisi  ' 

7S  Quiiil^etpisfitmlciif boAHi  9  donec  coaicailaia  pco* 

betor;  •    '  .  ' 

751  Filios£imitiascepttdiandoheteditace»9qitateaiispo» 

tripni^ittdtcec. 
So  Kemtlfiojurameati^aiamiiljcqiiatcaosvaleat. 

£:i|^xjirus  jttrisenrocieotentiamvitiat :  Aoa  ta* 
^  citaf. 

|2  C^ntfjS^taaiib^oconiilnilUpetliBftifftaapiiibxeic 

hcquetmt  '  **  * 
1^}  ConfeQAinihiltattCOntsacittm»qttlktiiercor. 

Meos  5(explicatioLquicttmaiio>l$^&i.quodqalsei 
cuIpa.2o;.tf.deireg.  ittr.        -  ^ 
Conlideiacio K  alioquin.  11.  §'  i.ff.dt  c^ntrah.  eropt* 
86^  Matrimoaittm  indiv^dttam^ics  conitt^ittdtacm  cois* 

rincr.  . 
S7  Explic4tur  I.  Earbarlus.  3.  ff.  dc  ofvicio  Ptactor.  • 
^  Argumenrum  h  c^^a^aiio  fcnru  fjiiiiiliX^ujndcfio*  . 

qucntiAimum.         .     i      •  . 
^9  Ex diverlfsacfcpiratisniiiil infcrtur. 

QuatCQusfaifacauuai^umvcl  coaua^um  non  vi- 
tict. 

5llt  Salmo  Princcps  tribu^  Tuds,  &  Ofcas  Pcophctapubli- 

cas  mcrctriccs  duxcrunt  uxorcs. 
9%  Non  mifiimum  charitatis  opns  cenfctiirj  mcrctriccm 

in  uxorcm  duccie^  licc^uc  icnuiUoncm  pccca(OiUi)ft 

mcrcri.  ' 

93  Non  cxcmplis,fed  legibus  judicandum. 

94  Confilium  non  e(l  obligktorium.        '  : 

^$  in mcrctricc nuUa eil fpcs fidei, ' vel  certitudopttcttlBl* 
'  tiiB :  &  nemo  fuis  opectbus»  etiam  optimis»  remii&o* 
.  nempeccacocommcrectt^. 
§6  Sxpe  leves  quidam  mgcici »  ob  qttal«rci;t(ique  fufpicio* 
^  nes#uxoxcsfttasfaisdccadttCttntatqttCdi0amaflc 

&  $  97  Acc»» 


97  A^cttratoc  &  diffaiiiitor  ijiteiitionein  fuam  cvidenttt 

non  probanSfin  juriatum  tenctur»  &  cx  lej^c  Molaicfi 

gcavi  poenaafficltiif • 
p%  Secunda  divostii  cauia  eft»  maUtioni  defertio. 
^9  Kemafittecutpa»  |ucdruopfivandnt« 
ioo  Laqueicoiifetendc  inaocentis  islonxnpn  inlicfeiidl. 
lOf  Vcfas&gcnt|iiiiisfenrui Ai|lh.n0dic^C  defcpiidiiib 

item  tCot.c7^T.  i$.    Mattli.c.5.v.|2. 2t  c.  i^v«s)i. 
102  TmiadivoftiiiiiftitqeiidicaalicftAi*^potencia. 
toi ,  ftnia  naatrimonU  dupleit :  pcoci^eatao  (obolii  •  decvi* 

tatio  fornicationis. 
|04  Cauf^  eflficicnsnutfimoiiii  caniinifiis  $  caietfof  con» 

trarius.  . 

IP5  Qj^iinipoteascftfpfopficvclmasrvel  foniinaaoa 

cenfetur.  .  ' 

106  Confenras»adnaj|tcimouinm4M)ntrahendattnecefla«t 

rias,qualero  in  fe  conditioneaa  liabeat/ 

107  Qut  fcienterimpocentem  duxit ,  eam  tenetuf  babcfC' 

utforaiem:  nec  divortium  peterepotcii*  ^ 

108  Anftcrilit<tS  juftalitdivortiicaufi. 

109  Quarta  divortii  caufa  ed  j  vene^^um»  &iniad;ut  vifi^ 

conjugisaconiuge  ftcuft*. 

110  Sed  )uxca  Canoncs»  qifoad  ^hotttaa&mcniam  dua» 

raxat. 

111  An  ^rciiqaacrimina»prxceradulterium»fiatadmair 

trimonii  f)luttonem  fuHicientia* 

112  Vniusiuclulio^eli  aiteriusexclufiQ. 

11}  Vocabulum  iTV^v^^qttidiignificet.  ^ 

114  D«  Hemmingti  ^oftoriute  U  cationibos  pnq^a&t)r 
bus  probatur »  vocabule  fornicationis * ecitm fel|» 
qua  era  via  fcelera  contineci. 

ip^  £ftdcm  tenteocia  copflrmacur  auftouuce  D.  D.  Hail» 

iiii>Szegedini,6c  Bidcmbachii.  " 

Sl6  Matt^aid  mariti  afpecicas  ^isvitia  fitiaftaaaen- 

moniidiftblyendicaufa.  *  - 

117  VccficuIiplerasqinutcimQ4ii4ifiiiieadif4a&scom* 
picftenia.  - 

oc  exlocQ  coliigere  proniptuai, 
cft :  nuptias  nonfolum  proptci 

^ognatipaem  ^  vpl  a^nicaccm^ 

cflfe 
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ciTe  pFohi  biras .  fcd  al  las  cciam  ob  caii- 
ids  pcrroni5quiburdai[itetdi;^as«f 
€nimpru>)6cutQrvclcurator,  horuqi  | 
filii  a  matrimonio  pupill»,  vcl  adiilc«, 
S4faaturconruUorcmovctun/i«f^04/i^ 

§jff.der$i.nuptJjMt$r.is.^.d€/pi0t$f4L  k 
qutpuoiU4m.7.ff.4dLluLdeaduUaot.i.Q. 
df  taterd.matr.tntetpHpill.  dr  tut,feu  rM« 

r4ti0rey^lios^^0ritm.Timct(l  interiilii 
tucori:>,ciuldcmq^  pupillum  judasnu- 
ptiT  contrahantar.^/7if frriy.^^  §.  uli. 
jf.de  rii.nupt.L€tir4tarem.s.C*  deinterdi^ 
ciorn4trim.wter£upu7am^(jtc.  B^atio  ^ 
divcctita^is ,  cur  fcilicet  tutoris  iiiitts 
Hpn  poiilt  pup^Usi  patris  luiduccrc»^ 
ciufdcmrame  cucoris  fiUa  pupillonu^ 
bere  qucat»baec  elTe  videtur:quia  jjusiU 
ludintrodu£lumcfl::netutor  veli^UuiS 
eiofdcm^matrimoniu  hocineudo^ra- 
tiones  tutel$fubtcrfugercc«^«/.//^rr/iir, 
04§.i.v.cit  tdeoprnhthueritffd.rit.nupi. 
Lfi  imior.f.cMint.  m4fr.  int.puptU.  ^c. 
f  acilime  namq)  pupillas^iqu^  vcl  tutor» 
velfiUus  uxore  dacerct^perfuadcbunt; 

mk  VCi  mcttt  ^  vei  (etroi;^ 


|lSz      $.  SUNT  BT  ALIiE*  II. 

propofito  imperabunt:uc  ne  ullo  tcn)« 
porc  ratioires  adminiftratas  five  gcftas 
tutel^  red4i  iibi  ilagitet*  Quodpcri- 
culumnonfubcflinpupillo.  Inhunc 
fiquidem  c^xm  uxor ,  ncmpe  tutorisiir 
lia^pQicilatea^  impcrandi  nullam  ha? 
hcat:  haudvercndumefl: ,  ne  vcl  pcr 
li^^ttiin »  vcl  yioientiam  aiiquid  ciui^ 
modi  ^t^  codcm  cxtorqucrc  valcat. 
Car^erum  rationibus  tutclx  k  tutore 
rcdditis,&  tcmporc,intra  quod  pupil- 
la rcditutipncm  in intcgrum  impctra* 
Tepotuit»cfiluxo;  ciim  prohibitionif 

^  catio  pcilct :  ccilai:  utiquc  cciam  ipfa 
prohibitio.   L  qudnquam.  62.^.kUm. 
fi.  de  ritM  »uft.  itcmquc  iila  cciTat,  & 

,  pupiilatutoriyCiufvcnlio^  a  patrc  dc«- 
^onia  9  dcftinatavc,  vci  tcftamSto  ndw 
ininata  fuerit.  /.  tutor  vel  curator.  36. 
noneHmatrimonium.  66.ff.eod,  tit.  VuU 

3  tttueiupriucip.huius  tit.  uu.iH.  t  S^ne 
dc  iurc  Canonico  >  &  con|ri|ctifdjnc  . 
<jermanias  matrimoniupi  Intct  tutqiir 
rcm  £n  pupiUan^  admitti ,  picriqub  tr^ 
<didcrunt.  Go^redus  (^r  lo^nnes  Andrea^ 

h^sj^refnremt  4nj^eL  At*tmMc»um-  4^ 
:    :  gonr^t 
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€onr4du6  Mduftr.  i»  vtrf  feptimo ,  ^c. 
Schneidev vm.  part.  nu.  14^  verf  oSld^ 
w^c^iT.  Heigitisrtum.  d.Filinus  iti  cap.  /• 
ttum.  it,  de ^^onfaltbus.  SaUcei.  itt  LJin.C. 
deinterdj^.  matYtmon.  loach.  d  Beuf.  it$ 
fraff.  de  Jponfalib.  eap.  2i.infini.  ir  Si^ 
chardus  confil.  i.  matrimoniaU.  numJ.& 
SonjiL  j.num.sS.  cum  ftqq* 

DeiadeinterSenatoresveifiliosSe*  4 
natdrum,&corum  libertinas^vdalias 
Vilis  &  humilis  cdnditiori is  foeminas, 
nuptiaecontcahi  nequeunt:  ne  videli* 
cet  ordo  Sen^torius  huiufmodinu- 
ptiis  cont^mirietur,  ant  dedecoretur. 
L  oratione.  i6.  L  lege  lulta.44.ff.  d€rit» 
nupt.  LfiUam.  g.ff.  de  Senatorib.  Lfi  roga^ 
tm.  Jo.  matrimonii.  ff.  de  mantimifiit 
vittdiiia .  LhumiUm.  7.  C.  de  incefi.  &  in^ 
tttiLnupt.ylpianusinfragment.tituLi3.  , 
^uod  tamen  pojlea  lufitnianus  fuacon^ 
fittuttone  No  vella  jS.cap.i.fufitdit^^quam 
JmeriutlurifconfuUietretulkinAntbent. 
fedde  novo  iure*  C  de  nupt. 

Sic  quoquc  intcr  Pra^tidem  (cxx  ma-  f 
giftratumprovinqalem^eiafveiilium»  ^ 
&f(£minan[}pcoyiacialcn[i  j  Eqatrimor 

:    '  niuoi 

^  Digitized  by  Google 


nium  connfterc  non  potc  ft.  /.//  i^au  of^ 
fieium.BSd.  ^uiiff  prvviucid.  S7  ff^dtrit. 
nuft.  Lunic.  C.fireclorfrovinctdt.  ^ttt^ 
C.fi  quamnqut  frttditus  potefiate ,  ^r. 
Katio  huius  prohibitionis  cft  :  qui;| 
potentJitus  matrimonium^quodlibc- 
rum  elTe  debet»  cogere  Videatar.  Lprd^ 
6  feSlt^.  63  ff.de  rit.  nupt.  "f  Quod  autem 
in  d.lfi quis  offiQium.  3$.  §.  ult.  ff.^de ritto 

K  nupt.  aftruitur ;  eum ,  qui  in  pro vincia 
officiumadminiftrat^non  prohibcnia 
eaprovinciafilidsfiiasin  matrimonifl 
collocarc:eius  ratio>ciim  in  filiis  alitci; 

'  fitconftitutum,h2BcindicSdaeft:quia 
icilicct  in  filiab.  clocaBdis  nibil  pror- 
fus  violentias  timendum  cft.  Ncmo 
trnimfaciie6iiamruam  (quamintim^ 
amare  pra^fumitur )  invito,  quaatum* 
vispradiviti,obtrudet:  cum  maritiin 
Hlam  fa^vitia  &  iracundia  metuenda 
lit>  quiinvituse^duccre  coadusfuit* . 
Contr^  vcro  maritus  uxoris,que  com- 
puila  cft  ad  nubendum^afperitatcm  li-' 
vc  violcntiam  non  vcretur:  cumilla  > 
prbpter  imbccillitatcfm  fragilitatein* 
fcjLus  ad  impeKaaduai^  &  vim  mc- 

tiua- 

m 
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tumve  marito  incutiendunu  idonca 

iionintelligatur.j*CaEtcrumhicfpon-  7 
ialiarunt  diftinguenda  dnuptiis.  lUis 
cnifntqui  in  aliqua  provincia  ofHcium 
aliquodgerunt ,  non  iaterdi&um  cft  - 
fponfalia  contrahere:  ita  tamen,  ut  o£> 
ficio  five  adminiftrationc  depofit4,ni- 
hilotninus  defponfatas  Gt  liberum ,  an 
Iponfalia  illa  ratat  nec  ne»  eife  velit  ,ar- 
rfstantummodorcdditis ,  quasaccc- 
peritt  Veteremautem  fponiam,  hoc 
cft,cam,quam  ante  adeptum  ofHcium 
quisfibi  defpon&rlt,  in  ofiicio  duce-» 
re  prohibttum  non  eft :  qubd  metus 
coadionis  fivc  terroris  eo  in  cafu  non 

fubfitjqutmetusprohibitioiuillicaa* 
lamdcdir.  d.  l.  fi  ^uisoffeium.$i^Leos, 
fmi.f$.§.fi».ff.deritHf3upt.  f  Vcrunij  S 
cnimvcro  &  ifthanc  prohibitionem 
noftris  moribus  un^  cum  antiqua  Rei* 
publice  forma  receflTifle »  refert  VuU 
l^mii»lfrittcJ>uiuettt,ttum.3s. 

Pratcrcaintcrraptorcm  &  raptam  9 
matrimoniueft  interdidum :  ade6,  ut 
raptor  ultimo  fupplicio  fit  pl^&edus« 
^  fffif*  C.  derap,  uirg.  can,defHelii(. 

€49» 


i85  §.  S  U  M  T  I T  A  X  1 «.  iil 
tA9.pldQun.36.qu4t{l.2.  &  explicAbltut 
Utiusin^.  itcm  lex  Iuliadc  vipublic4.S. 
ihfrJe pubLiud.  Quam vis  in  hoc  ctiaiti 
pcr  jus  novumCanonicuma  jurcCivili 
reccflumfit.  caf^.penultim.  ^  ultim.de 
Tdptmbus. 

Sed  jam  infignis  cxcuticnd^  veml 
qaasftio:  f  Utrumraptorcontrahcn^ 
matrimoniucum  mulicre  rapca9pc&- 
nam  illam  alcge  ci  vili  proptcr  raptum 
iirif^oiitam  evitet  £t  evitare  ut  verior^ 
ita  conimunior  pod:orum  fcnccnti^ 
videtur.  Eaque  maximc  probatur per 
tex$.  ip  d.  e.penult.  &  c.fin.  de  rapterib^ 
quibuscxprerseradcitumcn; :  raptam 
pueliaiii  legitirrtepoire  cotrahere  ma^ 
trimonium  cum  raptorc:  &  vi(;e  vcrsa^ 
raptorcmpoflccontraherc  matrimo- 
niiim  cum  puclla  rap  ti  Uade  Clne  uiio; 
ncgocio  cognofcitur;  quodin  iflislo* 
cis  pr^rupponatiiif^^  faptoi^eni  matri- 
monium  cum  rapu  contraiienccaid^ 
poenam  lcgalcm  fuflincrc  non  dcbcrc# 
Si  enim  fecuQduot  difpofitidiieiii  |u« 
ris  civilis  raptor  co  criam  cafu  >  quo^ 
matrimonium  cuouraptacontraxit^ 
V  fiatim 
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fiatimmori  deberet:  firunr^,  imoab* 
furdc  &  inepte  jus  Caaonicttm  concr a 
ju$  civilc  conDituifletiquod  matrivio- 
nium  in tcr  raptorem  &  raptam  con(i« 
ilcre po^c t.  f  Quo facic ctiam ;  quod  u 
ct(i  j  ure  civili  pcena  flupri  cum  virginc 
iGnc  vi  commilfi » regularitcr  cft  in  ho^ 
licflioribu^publicatio  partis  dimidias 
bonorum  eorum :  in  humilioribus  ve-f 
x6  corpods  cocrcitio  cum  rclegatio- 
nc»  ut  auditurifumm  in  §.  item  lex  lulid 
de  dduhmii.  4.imfr.  de  PmbUc.  iud  f  tisec 
|:amcn  poena  de  j  urcCanonico  per  jdu-* 
pratorem  cvitatur »  H  ipfc  virginem  i 
ie  corruptam  in  uxorcm  ducac  »  aue 
compctcntcr  dotct.  c.x.  ^2.  de  adult^ 
Bxquibusperargumentum^fimiiiin-» 
fcrtur:  Quemadmodum  ftuprator^co* 
trahendomatrimonium  cum  virginc 
cortupta  ^  ftupri  poenam  k  jurc  civili 
impolitam  cvitat:iic  ctiam  raptor^ma-t 
trimonium  cotrahcns  cum  rapta,  poe-:, 
nam  ra  ptu&  i  lege  civili  ftatutam  evi«. 
tarc  debet.  4tque  ita  tenent  Paulus  de 
CaftremLraftore$.s4-  C.  de  Eptfcop.dr 
Cleric.IoanneiCAlder.  in  d.  c.ftn.dera^, 
V  V         T  ftorib. 

r  « 

'  .  '  biyiiized  by  Google 


ptorib.  Auguftin.  de  Arimino  in  additio'^ 
nib.  dd  iJdfngei  demalefi^*  Mdofirm  m 
hoc  §.  noftro.  Schneidevvin,  hkfart.  i. 
num.  14.  verftfeptimo,&c.  Tametft  ofi^ 
nionem  contrariam  in  funCio  iurk  verio^ 
rem  ejfe  ^  eam^  in  cafibus  occurrentibm 
debere praWcari \  hoceB,  raptoremuom 
obftante  matrimonio  ^pctna  aMge  c$vtU  , 
contra  raptores  impofita.pojfe  puniri ,  no- 
wterdemonftrare^  atoniiatur  Ludovicm 
dpegueray  quaftione  crtmtnal.  424  num.s^ 
y  &  S.  fiPlancfimuIicr  vi  rapta,&fttt- 
prum  paila »  raptori  cohabitarcnalit: 
ad  conrummadum  cum  illomatrimo-' 
nturoofficib  judids  omnino  cogi  ii& 
dei?ct»  utreUe  monet p.  Bidembach.  in 
Promptuar.  Connub.  in  Append,  c.4.  Ncc 
Qbfl;at,quodbb(l:arc  vidcri  poflet,  cx« 
emplum  ilii^  iu  Saais  dccantatuou 
Bcnjamitariim ,  a  quibusmuiicrcsia^ 
Silo  rapts,  raptoribus  cohabitarc  co^ 
gebantur.  Iudic.21.  v.23.  Prseterquam 
^nioi  quod  exctnplum  &  fadum  fuic ' 
£agularc:raptusillc9  quia  noQiibidi* 
niSjfcd  occeffitatis  erat ,  &)ubente  dc^ 
crcto  pojpulj  Dei(rcx  cauia  probabiii& 

/  Jioac- 
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llist.  t>E  NuPTiis.  jl8p  - 
honefia)iicbar,  non  crat  peccatnm  j  ut 
tx  Domma  Parentefuo  annotavit  D.  ^ 
Anireas  OjianderinmarginefhperhHne 
hcnm.  Ncc  raptarum  pacrcs  &  fratrcs 
cadcrcadverfum  raptores  conquefti 
lcgnntut :  &  fi  conquefti  eflcnt ,  pia*' 
cidis  vcrbis  cunu  ipiis  fuiiTcc  trania- 
dum:  L^i/eremini  eornm :  non  enim  ra^ 
puerMmteafimnbeUantinm^&c.n;.22. 

Denique  nuptias  cenrcacur  prohi*  14 
bitas  inter  propatreDn  &  aiumnam »  (i^ 
ve  dc  facro  baptifmate  fufccptaoL»: 
quia  hasc  loco  filia?  efle  putatur.  Iftquk 
^  aUtmnam.'26.  CotL  ie  nupt.  Verum  de 
haca  &  ahis  quibufdam  juris  Pontiii'*- 
cii  impiis  prohibitionibus  ,  \  noftris 
Ecclefiis  jamdudumcxplofis»  tacitO'» 
que  confcnfu  per  deiuetudinem  abro* 
gatis  9  ad  naufcatn  ufque  pertradat 
Angclus  Mc^  <St  Covarmvias  in  Epitiom. 
in  libr.  4.  DecretaL  part.  2.  cap.  6.  §. 
«ftmfeqq.  ^  Mozz.^  intra£iat..iematrim 
mon.colum.  7.  numer.  n.&Jeqq,  Deijf^ 
iem  videatur  Monnerui  tn  trailat.  ie^, 
m^trimon.  partk    taf.    &  parte^Sy 
fapifcis, 

T   1  QuQ^ 


tpa      §.SUVK  BT  ALIJB.  IL 

I/  ^uoniam  vcro  ex  iis^qu^  sn  §.i.fh.t. 
allata  funt ,  abunde  conftat :  prohibi- 
tioncm  nuptiarum  eiTe  duplicem :  na- 
turalcm  &  civilem ,  vel  ( ut4ln  dijlin^ 
gMknt )  Aiwin^m  &  humanam :  idcirco 
diiigcnter  obfervandunu  eft  »  quod 
i6  Princeps  j"  five  Magiftratus,  vcl  ctiam 
Papa,  prohibitionem  civilem  icu  hu«> . 
ipanamtCcrtas6choneftas  ob  caufas^ 
indulgentii  rem  ittere>vcl  (ut  vulg$  lo^ 
quunturJoMm  ea  difpcnfarc  poflitzcum 
naturahautem  &  Divinahaud  poHir* 
§.penult.f.deiure  nutur.  gent.  (jr  civ.  l.fi 
Senatori.  31. ff.  de  rit^  nupt.  l.  ult$m.  C.  de  . 
incefl.  ^inutil.nupt.tot.tit.  C.fi nuptiu 
~  £x  refmpte petdntur.  Videatur  D.  Huftn^ 
refferufinloc.  Theolog.locoio.  deconiug. 
pag.  mihi  yCg.  edtt. Schegkim  in  deU^ 
kut.  iur.  dij^utation.  thefs^.  ^Hng^  ite 
tra£iat.  matrtmonialtum  caufar.  tttul.. 
de  dijpenfat.pag.  s(f.  Laurtntim  Kirehe^ 
vi$i4Conf2y.num^s&feqq^tom.2.CQn^ 
flior.  matrimonial.  lurifconfult.  Germd^ 
nor.  Laiurenttm  depitm  eenfil.  i«  nmm.  ^ 
& feqq^  Gtphtan.  ad  l.  nemini.  17.  C.h.  iit^ 
MafiL  Monner.  d.tr4£i.de  matrimfart.  4. 

€df.S. 

'  >  i 

uiyiiizod  by  Googl 


InST.  D  E  NUPTIIS.  191 

itdf.s.  loachJ  Beuft.de  matrimon.  cap.sif. 
Tefnand.Fafquim  liba.  €§ntr§v€rfiMr.  iU 
IuJIk  cap.  2s.Speculat.intit.de  dijpenfat.  \ 
kh.i.  verf  nunc breviter.  num.  ^.Erapn. 
Sarcer.de  ctniug.part.  4*pag.ziQ.Lamb. 
Danauc  Ethic.  Chriji.  lib.  2.  tn pracepti  7. 
€xpl$C4ti§ne.capj4.  pag.  224..& feq*  Me^ 
ntch.  deprafumpt.  Ub.f^prafumpt.io.n^ 
34.  feq.  Zanch.  de  coniug,  lib.  4.  cap.  /• 
pag.  703.  thef.7.  quos  pofterieres  etiam  ci^ 
tat(^JequiturHeigiu4  hic  UHmcr.  fg. 

Quia  porro  hadenus  expofitum  eib  . 
tum  quas  matrimoniii  impcdimenta  ^ 
iint :  tum  quando  iUad  ,  a  quibus  & 
quatenusritecontrahatur:  nunc»  uc 
hujus  ufiifrequentifrims  materise  ple^ 
aior  habeatvr  cognitio  :  non  hoc  a 
locoalienumyaut  abs  re  fore  arbitrory 
fide  matrimonii  legitime  contfadi 
diiibkitione  ( quam  Imp.  Juftinianus 
hoc  titulo  non  attigit )  quxdam  fub ji- 
ciantun  t  Ideo  autem  Juftinianusde  17 
xnatrimonii  diiroiutipne  hia  non  ex- 
plicuit:qu6d  ei  propofitumerattra-  / 
^arc  de  nuptiis  ^  quatenus  iis  patria 

T  J  foteft^ 


29Z      ^.SaNT  ET  ALI4E.  II* 

potcftas  acquiratur.  Ad  quam  acqui* 
iicionefn  tancum  abeft »  ut  difiblucio 
xnatrimonii  quicqua  faciat }  uc  ctiam» 
matriifionio  foluto^  liberi»  qui  poftei 
cxfoeipin^  nafcuntur,in  poteftace  ma« 
-ritiilliu$,a^uofoeminaifta  eft  fcpara- 
ta^ne  nafcancur  >iir/r#^/iw^f^^ 

l3  Cstcrum  matrimonium  duobus 
dilTolvicur  modis :  morti:  natutali  al- 
terutrius  conjugis ,  &  divortio.  l.fed fi 
mdruus.i4.§fiv€4utem.^  ^feq.ff.  qui^ 
a  qmb.ma»itmifiMkeri  nonfiHM.Li.ff. 
dedivortiit^refudiU.  f  Matrimonio  . 
perinortem  naturakm  foiuto,  fupec* 
itxticpnjugiintegrum  eftad  fecundat 
nuptias  tranfirefivcconVolarc ,  noftj 
tancum  iureclvilu^  A^^is^rir.//«  ^Pewh 
ponius.ff.  de  his,  qui  net.  infam.Li.  C.  de 
fiemnd^nnpt.  fed  &  Divinoiurib.  PaulUs 
namque  diime  ait./.C^r.T^^tf.^f  .Mulicc 
alligata  cft  lcgi ,  quanto  tcmpore  vir 
ciiisvivic.  Qu6d(i4oraiierit  vireius^ 
libcra  cft  ad  nubcndum » cui  y  uic»  tan^ 
t&min  Domino.  Et  Rom.f.v.  2.  in- 
i|uit:  C^usiubviiQ  eftmHiier^vi^^^ 

'•  '  •  *  ..  . 

-  mm  •  ' 
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.    •      ■  ■■■    .  \ 

«•  "  • 

N  Digitized  by  GoogI( 


:       Inst.  de  Nuptiis.'  29J 

viro.alligata  cd  lcgi:  fi  autciu  mortuus 
fueric  vir ,  foluta  eft  k  tcge.  Igitur  in- 
Veacc  viro>  vocabitur  aduiceta»  ii  fue* 
ritcupi  alio  viro:  fi  autcmortuusfue- 
ric  vir  eius,  liberata  c&  a  lege»  vc  non  fit 
adultcra^fifueritcumalio  viro.  Item  ' 
/.  7]rm/.^.x^.  Volo(inquit)  juniores(vi« 
duas)  nubeiie^filios  procreare»  macres 
familiaseflc,nullam  occafioneni  darc 

^ « adverfiirio  maiedidt  gratid.Sed  ScE^^ 
(bieic.44'V,2i,  ita  fcriptum  efi:;Sdcec« 
dotcs  viduam  y  &  repudiatam  non  ac- 
cipient  uicores :  fed  virgines  dcfeminei 
domus  Ifra^l :  fed  &viduam,qu^  fuerit 
vidua  k  Saccrdotc^accipiet,  Atqs  liuius 
doil^ring  evidens  cxemplum  iiabcmus 
in  Abrahamo  >  patre  credentium ,  qui 
mortaa  Sara Kcthuram  duxit.  G€n.2s. 

/.  £t  Abigail ,  mortuoNabal  y  nubit 
Davidi.f.«f#^.2/.  v,42.  ^dmrem  Utiks 
€xpUcatBe^inir^de.p0lygdmid.€alidliem 
rdfolygdmuJp€cie.U.D.HHnn.in  Comm., 

JuperMdt$h.cjpp4g.mihiiJ74.EtiBherh. 
Speckhdn.cemt.  z.qndfttonjur.  cUjfz.q.  r. 
Et  eim  reimeminimus  etiam  in    i.ftituL  ^ 

t  (^ai^tcr^ut^^i  mors  iQ 
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294-      §.SUVT  IT  ALI^.  IT. 

^abfentis  conjugis  probari  debcat;  ar» 
biuioprovidi^dircretiac  prudends  ju^ 
4icis  rclinquendum  cffe  cenreac  Pa« 
normitftnus  &  Praeipofi t.  m  c.  im prdfin^ 
ti4.ipMjpomfdUb.  {mbiftdtHtum  efijmor^ 
tem  dbjentisptr  certumnuncium  probdn^ 
ddmeJfe)&Aufimmi»CdpclL  jhoUfit^ 
nd,ii6.  quosrefirtDfddcmCovdrruv.im 
JEpitom.  in  lib.  4.  DecretdLpdrt.  2.  Cdp.  7. 
§.j.  num.4*  Doeddempr^bdtipne  videm^ 
dm  eH Mekhior\Kk^g.  in  trdSl.  cdufir. 
mdtrituoikidL  tk.  dimlfrtindturdU.pdg. 
mibi  8S..^fiq.  Petru^  di  BdrbobmconfiU 
2s.  num.  2. 4.  &Jeq.  tom.  i.  vdrior.  conji^ 
lioK  mdirimonidL  nec  mm  lofiphm  Md^ 
fidrd.in  egregio  trdcl.de  probdtunib.voL 
2.cdnclufii073.nu.2.s.^4.  ^ 

'  Sane  morce civili  •  idcft»  maximl, 

yelmediacapitisdiminutione(putafi 
quifpiftm^^  propcer  delidum  aliqttod 

lieportetur  auc  rclegetur,  &lq.  Sicut 
cnim  morte  homines  intcreunt  :  ita 
maximiautmedidcapitis  diminutio* 
neintcriredicuntun/.  ^^/r>yi9^.^/.  §. 
ultim.Jf.proficio  )  matrimonium  haud 
dicimi^explorati)uciseit  Lfed fimors. 


Inst.  db  NuPTiisr  29f 

§'  ^  f^^^  dondt.  inter  vir.  ^  uxor.  L 
fidfid^.S.  §4  i.ff.  de  hMkdmtmdt^r.  L 
nsuxoris.  24.  §.finMit€m.  C.  dedonat. 
inter  vir.  &  uxor.  L  i.  C.  derepudiu.  No^ 
^eU.  22.  cdp.  S.  quoddutempriui  ^  &c.  & 
(dpfis.c.2.  dedfvort.  JPhiUpp.  MeUnth. 
imloc.de  e$m$tg. im  queft.  quid fit  defir* 
$cr.  nec  Cdptivitac,  &c.pdg.  mihi,  72U 
Beujl.  in  tr^£i.  de  iure  connuhior.  pdrt.  2. 
de  mutfimem. 

Nequc  idvciCitml.fi quu fic fiipuU' 
■■■  tur.  sd-  f-  fi^4t.  matrimM,  ubi  Paulus 
Jurirconfulcus  (eJ^ond^c :  ftipulatione 
adhancmodumconcepta:  Siqiioca- 
fu  Titia  tibi  nupta  efie  defiexit,  dotem 
dabis  \  ftipulationem  eilc  conimir« 
fam,fiTicia  depoteata  ftierit.  Depoc- 
tatione  namque  non  folyitur  matti- 
monium  ;urc  gentium  5  quod  in  nu* 
ptiis  pcscipue  fpedatttr.  L  ddoptivue^ 
14.  §.firviles.  verfin  contrdhendu. 
uit.  ff.  de  fit.  nupt.  "At  f nre  Quiritiuiii, 
de  quo  obie&d  lexsd^ff  filM.  mdtrimon. 
fine  dubio  inteUigenaa  ^i? ,  m  a trim  o ni^ 

aiit  depoztationefolvicui;  fruk.  Ubr.  i. 
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lib.  /.  difput4tion .  iiir.  civil.  Gtf  h^nii,  di- 

jpmM.i^mtm.^S. 

\^     Similiter  nihilmovct^quodmatri.  j 
^  Hionium  fcrvitate  dicitur  folvi^  fi  altcr  \ 
conjugum  captus  facrit  ab  hoftibus. 
tr4d.  l  i.ff.  de  divortiit.  1.  Ji  4b  hoftthm, 
ii.  di^.  LjiquisficflipuUtur.  f6.  ff.  folut^ 
m4trimom.  L  in  bello.  J2.  ^.fedcaptj^vi.  4. 
ff.  de  C4^tivis,^  poftlim.  reverf&i(\\xb(i  ' 
J^rvitus  mortaiitati  fcre  comparaturt 
Ifervitutem.  209  ff^ de reguL  iur.  NaiHj 
oltmqutdem  conjugc  ab  hoftibas  ca* 
pto^vcircrvitate  matrimopmmibl  VC' 
batur:hodicnQnitcm.  Scdquamdiu 
cerriim  eft^  captiviim  vivere»alterc6- 
jugum  non  captus  »  ad  iccundas  nu-  1 
ptiasvcnircnonpotcftmifi  mulicrdo-  < 
te,  &  vir  donatione  propter  nuptias  | 
muli^ari  vcUt.  Si  jllud  iaccrtum  Ht, 
quinquennf  mti  expe^and  um  cft:  poft 
quinquenniumnupti^  impunitsfunt; 
d.  NoveU.  22.  c.  7.  Vndea  Trtboniano  de--  \ 
fitmptum  videtttr^u^d  habetur  iuL  tixe-' 
resi6.jf.de  divort.  ut  docust  Cui4ciu6  in  ^ 
fipv.22.quem  4lle^4t^  42firob4t  Borch. 


in$r4&Mgrdd$b.€  (ju^modomdfrimjil^ 

njaiur.f.  mihia^s  & pdrt,  i.  dtjpjc  m^ri^ 
monio.4dihef.i8.foL.isa.^f€q.     '  . 

Pivortium  edfcparatio  conjugum»  ^4 
apud  conipetcntem  judiccm  rite  fat» 
:  ita  diidium  4  di  vfrlicate  mentium; ' 
vch  quod  in  divcrlas  partes  eant»  qui 
divercaDt ,  &  matrimonlum  diftra*^ 
h  u  nc ,  au^ore  Cdio  m  /.  2.jf.  de  divortii$ 
(jrrepud.  "f  DifFertque  a  repudiorquod 
hoQ  (itinternddum  con|un4los{  d^m 
vcl  uccrque»  vcl  alterutcr  promifTas 
.  nuptiai  recufar.iirud  vero  inter virum 
&  uxoreqd » adcoqu^s  conjun&os  fijitt 
Etfialtcrum  pro  altcro.nonunquanu 
nrarpetnr.  Ifiqnd.tz4n  fr.  f.de  r$t.netpt^ 
J?roindcq;  apparcc :  repudium  pcopric 
ad  rponfalia,quib.renunciacur,referri: 

£cutidivortiu  ad  matcimoniuipfum» 
/.  interfiuprum.ior^.iabi^  Goedd.  Linter  - 
'  Hvwtinm.  191.jf.de  HenediSim  Af€» 
timin  Prebkm.Theol.p.i.  loco^di  divort^ 
Vult.Ub.i.  lurijp^Rom.  c.zi.n.j.  Hemming, 
$n  UheU.dt  eoniugfub  t.  de  repndiit.  Mon^ 
ner.pdrt.s  demdtrimon.  Cdp.  1.  num.7. 
^S.Beufi.d.pdrf.s.demdtrimon.cdp.g. 
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CyffMU  in  traSi,  de  tonnubior.  iure.fart^ 

1.  dejponfalib.  cap.  u-  §.  r.  Quanquanu 
autem  pafliin  vatiae  &  multipUce&<Mff 

,  vprtii  refcrantur  cau(x.  l»  eonjen/u,  S. 

2.  i.  derepHiHe,  N0veU.22,  eap.  /^.  &  if, 
Nevell.  117 ,  cap.  S.  & feqq.latipme  Eraf 
musSarcerius  in  tra£iat.  ^oxdf^tiii^m 
^^eflait^.  p»t,  4'  per  tet.  Sime»  PauU 
fort.  3.  Ue$hod.  loc.  de  ceniugio.p.sSS'  & 
feq.  Gentil  lib.  6.  de  Nupt.  eap.  4-  &  fiq* 
^  Jed».  4udreauttra£i,de.tiutrimea.ii.if, . 

e^muhisfeqq.CovArruv.  in  Eptfom': 
lib.  4  decretal.  part*  i.^cap.  ?-  §•  f  • 

■'  S(mi»tra&.  de  matrmcn.  c^iunt'  per 
totam.  Thadaus  Pifo in  hoc  §.  noflro.  n. 

feqq.  nos  tamch  de  ns  diintaxat*qu^ 
ia  £oro  Chriftiano  habent  ufum.  no^ 
ftrisqi  in  Ecclefiisimprimisobfcryan- 
tar,diipictemus. 

(  Prima  igi;^r ,  eaque  )u(li01m.a,  di- 
vortiicaufa ,  eft  aduitcriiim :  proptec 

,  quod  tam  de  iure  Diviao*quamGaao- 
nico  &  civili  matrimpnium  dirimitur. 
Matth, €£p^s.fverf32.&cap. tp. vtrf.9* ' 
eau.pracepit  Dominrn.  32.  quafi.  s*.  can, 
dixttDominus.cumaliqftOtfeqq.  32.  q.  1, 

-   1  V* 
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Inst.  Dl  NUPTIIS.  19^ 
t.Jigntficafti^.  c.  €k  Uterii.  f.  de  J$v$rtutm 
€.  quoniam.  2.  de  ceniugie  leprofor.  di£lJ. 
confenfu.  8.  2.  C.  derepetdik  d.  Nevett. 
2Z.Cdf.is.&d.  NovelL  117^ cgp.  S.{^f. 
Ratio  t^utcm>curobadultcriumiiat  2^ 
divortium»  hasc  cflc  vide  tur:  quia  c£iiii 
aduiter  vcl  adultcra  iit  uua  caro  cum 
capcrfona  ,  qua  abutitur^  dennitciTc 
una  caro  cum  ca  pcrfona^  cui  junda 
crat  matrimonio.  Siquidcm  malitiosa 
fcparavit ,  quod  Dcus  (an€i:ccon)un» 

'  xcrat.  Namut  matximoAiumcxduo- 
bus  unumfacit :  ita  adultcriumcanLi 
copulam  ncfari^  diflccat ,  unitatem 
di  vidit :  quemadmodum  tradit  NicoUus 
Hemming.  in  liheU.  de  coniug.  circdfri^ 
mdmcdufamdivortii. 

Scd  anccps  &  diiEcilis  qusdio  cft:  %% 
Attdivortio  proptcr  adultcriumfado» 

;  parti  innoccnti  fit  pcrmittcndom  ad 
iccunda  vota  traniirci^  vivcntc  adhuc  ^ 
adultera^  £t  quamvisfcntcntianega- 
tiva  juris  Canoni^ci  audoritatc  ftipata 
&  fulta  fit,  can.  /.(fraliquot fiqq.  can. 

:  ijvero.  22.cauf.32.  qttaftio.f  ^  cam.  quos 
Deus.is.q^.  2.  &caf.i.  infiu.ibijemfer 

tame0  ^ 


Digitized  by  Google 


■    ■  .        *  * 

Epit.in  lib.^^Mec^r.  2 .  c.y.  § .  n.ij.goLd- 
Val.cofs^n.  6.  Hier.  Schurf.c  ofsj.in  fi,  cet.z 

x9P.Greg.in  SyntMkp.i.i9,n*2.& feq.  f  af^ 
'    fiimativam  tamcn ,  tan^  xquiorem  dc 

rcccptiorcm ,  ambab.  ampledlcndam 
.  manib.putamus«Tumgaitf4/^^.^.^^f. 

^/•i^.c^^.^./p.^z/.^.Domin^Chriftus  ipfe 

miferttuxoremfudjaifiobformcationemi 
^alidduxeritymoschatur.^x%ozQ6m* 

/  xiofearuf^argumentumeftomnium 

•  jjnanifcftiffimu  &firmi(rimum^  ^ui^p- 
pter  cadsl  fornicationis  uxor£  dioiit-- 
tit9&  aliaducit^non  mc&Q\mm^utner^ 
wse  dijputat  Chem.in  p.  2.  Exa.Coc.  Trid. 
'  tit.de  matr.c4n.7.pJmih$2(f4>Tutaqniz 

\  Ctiriftus^//^/^tf4^./p.aPharifasisinter« 
rogabatur  dc  illo  divortii  gcncrc ,  ^ 
,0  iatctluda^os  ufurpabatunquo  Videli<» 

^  cctipfummattimoniivincuiupenitu» 
diflblvebatuR  ita  quide»  ut  poft  Irgiti- 
tnum  divortium,  lcgitime  fadu^etiam 
apudjudgos  polFct  aliud  contrahi  ma-^ 
^fimotiiomtaon  tantikm  poft  mortem 

jpuoris  c5jugiS|fed^  viveatc  eo^^ 
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gdm^d^m  fiLide  evMcitridem  Chemmi^ 
ttH6  Uco  modo  notato ,  tam  \fundatnentk 
SmftMrdyDemt.24.Lev.2i'E^ck44.l€^ 
rcm.  3.  quam  ex  iffaformuU  UhelU  repujk ' 
diiiquaadhuchodie  ludais  ufitataefl:  im 
fua  hacponitur  claufula^Coucedo  eiiict^ 
tiam  (jrpotefiate^  utpro  libitofuo  vadat^ 
quo  voluerii  :dud^  pofiit  ahomniwror 
n€C  cah:  quifqua ^fohibereprafumat.  Ac 
proinae  no  dcaliodivortiigencrcin* 
telligcnda  eft  Cbrifti  KfponGio ,  3  de 
quoproponcbatur  Phacifasorum  quTS^ 
^  ftia  tTumquiadivortium  ,nonvcrc 
di  vortiu  eflet^fi  pcf  ft»na  innoccns  ma» 
neretpbligata,necadrccudavotapct*  . 
venire  poflTct.  /.  confinfuX  §.virum.s.  d 
Tum  quia  iniquiftimumforet 
(poenaellquidcni  fuos  tantum  dcbcnt 
t^ncre  m€tott$JJta  vuluerdtM.sj.§.j. 
V.  cum  ui^  impunita.ff.adLAqu.Lfanci^ 
mH6.22.C.def(£n. )  partcm  innoccntcm 
luere  culpam  noccntis :  qnod  iane  hio 
ficrct>fiinnoccAsauticortumhaber4 
uxorcm  cogcreturraotomninduxore  ' 
carerc.  Ncchan€rationcmh.ebctat&:  , 
idiluit}  quod  &  ia  aliis  multiscafibus 
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contingat,  utfadouniiisleiitMtalius; 
clet£imentufn»velquis  jurefuofinefua 
culpa  privcturjut  fi  alter  Conjugum 
incidatuc ,  &  membcis  tcuncetur.  c. 
quanto.  7.  circafinem.  dc  divott.  can^ij^ 
qui  matrimommn.  2$.  cauf.32.  quaft.  7. 

31  Pc«tecquamtcnim»qu6d(nuldplica- 
jreinconvcnicns ,  non  cft  (blvere  argu^ 
mtri\vas!^tUtvmlgodicifoUt:t%Qiht^ 
^ondetur  :  longe  aiiud  elTe  vitiumj 
corporis,cxDci  voluntate  fuperveni- 
cns  conjugio»  quim  ccimen  adultecii# 
quo  fcfc  quiipiam  iponte  concamina- 
vit.  Ideoc|ue  lic^t  eiufmodi  fiiecit  il^ 
lud  vitium^ut  altecalteci  debitum  am« 

*  piius  reddcrc  non  podit :  tamen  pro* 
ptecea  divoctium  non  eft  conceden-i^ 
dum:tumqu6dpotius  opocteatcon- 
jugesinidiufmodi  caiamitate  mutuo 
(ibiauxilioe^fe :  tum  quodis»  qui  pco* 
ptec  illiufmodi  calamitatcm  addebi*» 
tum  ceddendum  inhabiiis  &  ineptixs 
cffe^useft»cumalionpnfad:usiic  una^ 
caro.  Latius  Bez^aintraH.  derepud.d^- 
divort.  fog.  mihi  ipi.  &  GentiL  Uh.  6^  de^ 
nuft.cJfao. 

Neqi 
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•  Neq}  noftram  inftingic  rcoteatiaoi»  31 
i|n6d  Chriftus  fimpliciter  affinnare 
'  tidctur,  Lmcjc^,  16*  vnf,tS*&  Umtcu^ 
verjltt.  (^iJ.  eum »  quidimittituxo- 
tem  fuam ,  &  altcnm  ducit,  moechari$ 
&qui  ditninam  k  vito  ducit,moechatt. 
At  vcro  Ci  pcnitusmatrimoniivincu* 
lum  cflct  abruptum)  mcechari  vir  ciu^l 
modinoQ  dicerctur.  Etenim  rclpon- 
deddom  eft}  illud  Chrifti  pronuticla» 
tum  uoQ  limpliciter  univctlale  efte» 
fed  cum  c^ceptionc  quadam  intclli- 
gendum ,  q  uc  hai>etur  Jiidttk  d,  c,f.  v. 
iA.&d.c.ip.v.f.  ttbi  fornicatio caufa 
divortii  conftiruitur;  adeo4>ex  mente 
tacita,  vel  (mt fuperms  dUium)  ^  contra- 
rio  rcnfu  colligitur :  iilum « qai  uxore 
propter  fornicationem  Hve  adulteri- 
um  rcpudiata  vei  dimii$a,aliam  duxc- 
ritjnonmoechari.  ^tquamvis  illa  ad- 
ulterii  exceptio  apud  Marcum  &Lu- 
cam  non  inveniatur:  non  tamcn  infire- 
quens  aut  novum  eft  >  ut  apud  ununL* 
Evangeliftamiiiudexprimatur  ,quod 
aliircticuerunt.  i"  Itaque  quod  uno  \\ 
loco  omiiTum  cft»  aut  conciIiusexpU- 

Y  catum: 


■ 
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catumndcxaliis  tcxtibus  plenioribut  / 
fupplendum,  &  clarius  eft  expl}can« 
dum.  argument.  1.  non  eft  novnm.  26.1^ 
fiqq.jf.  de  legthm.  Conferenda  igitoc 
cftetiam  Matth^i  defcriptio ;  qua:  te^ 
ilaturnon(emci>  fcdin  duobuslocis^ 
Chriftum  diverfis  temporibus  t  quan* 
do  matcriam  divortii  ttadavit,  difcrce. 
addidKTc  exccptioncm  dc  cafu  forni<» 
cationis.il/4//ip»XC^/p.  Non  ita^fin)'» 
plicitcr  univcrfalcs  funt  rentcntis  iL* 
lasChdftiyin  Marco&  Laea  :iedcuiA 
ilia  cxceptione^quam  Matthasus  Apo^ 
fiolus,  quiiilis  concionibus  intcrfuit, 
duobusin  locis  adiecit» 

Non  obdat  quoque  locus  Pauh  1, 
Cwinth.^.wrf.zo.dr II.  ubi  haecverba 
lcguntur ;  H$s ,  qui  matrimonh  iunHi 
Junt  ^frAcifio  ^non  ego  ,  fid  Dominus:  . 
Mxorem  i  viro  non  dtfcedere :  quod  fi  dif^ 
cejferit ymanere  in^uftam^  aut  viro fu0, 
reconciliari.  Et  vir  uxorem  non  dimit-^ 
tat.  Quandoquidem  Apoftolus  iliic. 
nonagit  de  legitimo^iyortio,  fcd  de 
difcelfione  injufia  ,  quam  Corinthii 

.hominesieves£ciuxujioiit  pjbiimkiU* 

tate^ 
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tatcs,  odia  & diOidia ,  ftciebant. 
.  ob  caufas  nuUo  j ure  probatas ,  qui prfw 
vaticontumaciSdivcrrir;  reconcilia* 
ndebct  pctfonas,  qua  difccflit ,  aut ' 
finc  fpc  conj  ugii  vi  vere  j  mt  prdttr  alits 
finMD  Chemnmm,at  t^ndrea  0^4».  ■ 
dretbtdemreUtus,  ' 

Min6»obfiftit,quodidcm  Apofto- 
lus eodem  eap.  y.  n/erf^p.  affcrit :  M  ulie- 

rem  cflc  alligatam  Jegi.  quamdia  vir 
cius  vivit.  Qiiia  ibi  non  Joqmtur  de 
caufis  divortiii  icd  tantiim  doCct",  vi- 
daas  ,  foluto  per  mortcm  matrimc 
nio,bonaconfi:icntilad  fccundasnu- ' 
ptias  convolarcpoire:«/ySf/>ri  «^^«i, 
demortftrdtMmn.  tS.  Deinde  dici  potc-  ' 
nt:muiicrcm,mortuodcmum  viro.cil 
fccxcmptam  atq,  foiutam  4  legcvirf. 
regulariter  fcilicct.  Nam  fi  marirus  ad- 

ultcnumcomittatrtunccxCiiriftidi- 
<to,proptcr  fornicatione  maritj,  mtot 
quoquci lcgc viri folvitun  Siquidem  ' 
amplius  virnonfit,  &  civilitcrctiaob  ^ 
adultcrwmmortuus  ccnfcatur:/f«/i  ' 

^meapmauvurvefettkMscbtteidevv, 
f^rt.^M€tiutwm,3s,  . 
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3|  MaUbminlisadverratariUudChrU 
lUdidum :  Quod  peusconjunxit,ho« 
mononCcpztctyM4tth.c.rp.v.d.DcuM 
autem  virum  &  mulierenvconjunxit. 
Ergo  homini  non  licct  illud  vinculum 
ieparare.  Concediturnamqde  totum 
argumentunu.  Etcnim  ncmo  homi- 
num  divortii  propteradultcrium  au<» 
dor  eft :  cum  Deus  ipfe  jam  olim  adeo 
cxprcfse  volucrit  aduitcriomatrimo- 
.  '  3^  niadiirolvi>utetiamtadultcrosmorte 
punierit.  Levit.  cap.  za.  verf  10.  Demer. 
cdp.  22.  verf.22.  &  poftca  rurfum  Ciiri- 
ftus  confulens  confcientiis »  propter 

Magiftratuum  ncgiigcntiamadulteri- 
um  excepcrir^  cum  de  divortio  non  li* 
cito  diflcreret.  i;./^.^^./^^^ 
verf.g.  Hucpcrtinct »  quod  cft  in  jurt 
Canonico  y  Can.  ^wos  Deus.  tS.  cdufss» 
qHsfi.2.^esDeMC0niH9txit^hom§m9t 
feparet.  ^aris^quomodo? Sukaudi^viO'^ 
Unttr.fine  lege ,  ahf^  ratioMe » ^nosDetst 
coniunxittbomononjeparet.  Nonenim 
homo feparat:quosp(£na  condemnat^quos 
teatmaccufat  yquosrnaleficimmtoaTilM. 
Sed  multo  folidius  ad  argumentmiu 

rcipon- 
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Inst.  di  Nuptiis.  507 
ferpondeturbrevifliiiie :  Noa  homo» 
fed  Dcus  ipfc  fcparat.  Quod  cnim  vcr- 
bum  Dei  &cit}hoc  Deos  ipfe  £iccre  ju- 
dicaaduseft. 

Pariternullius  valorisbft^quodobji- 
citur:  SicoQcedaatorpoft  divortiuDi 
fecunds  nuptiae»  periculum  cffci  nt, 
'  qui  nbvum  matrimonium  afFc£tat,  fa- 
cile  £Uiam  crimiois  accuiationem  ia* 
ten44(:»ad^o4iic  ppr  calumniam  inno- 
centem  quoqueopprimat.  e4m.s.  €Mmf 
)2u^u*fi.h  t  £tenim  reipondemus :  an-  3 
tediyortiun:)  dcbere  oftendi  veracem 
adulterii  accnfatioaem;  ncq$  hic  quad 
vis  pr^umptiones,  fcd  juftas  duntaxat 
probationes,  &  furplcionesviolcntas 
atqifu^lcienteseireadmittedas.  Ntv, 
it7.Cdf.S.v(rf.fi4e4dulterio,(jrc,  c.lite» 
Hi.  ii.de frdptmftionihits. 
,  ApipUus  nibil  movet ,  quod  iiic  de 
prole  difputatur :  rcmittendum  fcili- 
ccteflecdjugi  noceotipeccatumpro- 
pterprolem.  jFierienimpotcft»utaut 
exconjugio  proles  &  filii  nonadHnt;  v 
aut,iiadnnt,nullomodoex  divortio 
ixdantuc;  Argum.  d,  Novell.  nj.  cap-?,.  . 

V   J  Aut 


j8  Aut  t  quo  pado  hic  ignofcetur,  ubi 
Ifffum  id  cft,  quod  rcftitu^ncquic » pu*p 
dicitia  videlicct^  ubi  inimicitia  capita^ 
lis  conrrada  eft ,  radicalis »  durativa^ 
odiumcoQtra&um  plusquimcapit^ 
.  lc^afflidioconrradamaior,  qukmcx 

9^/.i.Scd  an  ignotum  uxori  dimiilk  di- 
ci  ncquit^fi  alia  duciturJ Cur  autcm  fit  i 
ignocum»  (ialiaaonducicurtdumin« 
tcrimCanoniftalc  divortififit,  nccfit 
*  recohcUiatio^ Judicium  Dei  hiccftt^ii 
iitignotum^t  in  co  enimquod  alcera 
duciturjus  fiium  ^ viro  tcnctur.  Aut 
qiiid  etiam » fi  iterum  atquceruffl  pcG' 
cacut  ^Condonandum  ncfcmpci^yurq; 
fcptuagies  rcptiics,&  matrimonium  rc« 
tinendum  eft  i  £t ilagitiofis  confiiieii-  ^ 
dum  fiagitiis  propofita  omni  impuni» 
f  ace.^  A  carnibns  CQisabfcindc^&  rcpu*  ^ 
dia  iUam ;  ne  fcmpcr  cc  abucacur  >  aic 
Siraci  dcs>  BecUfiafiifi  ca^.zj.in fin.^4 
MripluTM  ileganter  &  nwv»si€mn^4n 
wt  GtntilU dAib.  6.  di  nupt.  c.f.  Quam- 
visinterim  negari  nopoffit:  piam  An* 

ti^ttitatcm>vi{o«iQaoGen(eSj<tivorci& 

•  -■ 

I 

•  *  * 
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'  iiot  fado,  gravi(Iitnaadhortation€,ac 

quibus  potueruot  ponderofiflrimisra- 
tionum  momentis  extimulaflc  &  (bli* 

^  dtaffe j  ut  adulteras ,  fi  poeuiccntiaci^  : 
agercnr,  &  fpem  emcndationis  praebc- 
rent,  patexentur  fibi  rcconciliari:  cuoi 
praefcrtim  nobis  Chriftianis  cogitgn- 
dum  fit;  fcedusfpiritualisconiugiiiii- 
ter  Chriftum  &  Ecclefiam  >  fspe  4  no^ 
bis  fpirituali  fornicatione  violari.  Co* 

^iofius  Chemmtm  d.  Exdmm.  Coneil. 
"Tridentin.parL   de  matrimon.  infinc^. ' 
canon.  j.fifiion.  S.  pag.  mihi26(!i  Quo4 
idem  etiamnumhodie  ob&rvari » te« 
(lis  cftD.  Fciix  Bidembachius  1/^ 
ftnMr.  ConnnbiaL  Append.  capit.  s*  qua^ 

/Jiion.i.pag.S43-  Idcoque  npn  (latinu 
poft  fcparationcm,perfona5innoccn*  ^ 
ti  alia  vota  concedi ,  fed  ( ut  locum  in« 
vcniat  rcconciiiatip  j  tcmporis  aU<» 
quodintcrvallumexpeftari,idcniAu-'  "  _ 
thora^rmat. 

.    Tandcm  minime  omniu  refragatur^  • 
quod  Caiientftas  fic  coUigunt:  Quemr 
adqaodum  bapcilini  Sacrameotuou 
opa  amittitui  fide  pcrditaAeft  tamea 

-       V  4      Sacra-  : 

'*  .   '  , 
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Sacramcncum  iidci :  lca  ncc  macrimo- 
niiy  ceu  SacRimenti  chara^er  (i  ve  vin- 
culum  divorcio  prorfiis  4eletur ,  vei 
diffol  vitur.  ea»,tthinf,j4t.  qudji,  7.  •f  Ma- 
trimoniam  oamque  inter  Sacramcn» 
ta,  id  eft ,  intcrinvinbilis  ^r;iti«(igDa, 
vere  ^  proprie  numeniri  non  pofle» 
peripicuum  eft  ti«  iUt  f  m  4^cmmtui»§'^ 

g.f,  4e  fatr,p0ttfi,nt(m.s»'  Ideoquc 
hattd  reAe  ftatuitur  $  quodm^trimor 

nio  legitimcrolutQ,  tiU^B  mimcAnti:?}^ 
quiae  vinculi  conjugalis.  Quod  cnim 
aodore  Oeo  l^lutnm  cft :  )iocampliii$ 
vio^lum  ciTe  noo  poteft./e/r  dffegMt^ 
tapuip.Mgtth.  £x  quibus  omoibusita 
cxpoiitis  plus  quiim  maoifeftum  cvar 
dit  :.prppccr  ad  ulcerium  perpctratum, 
matrimooii  diflblutioocnu  admitti, 
nqi|  folum  quoad  coha|>itati«nem»(i- 
ve  mcn(am  3c  thoriim  ,  ttti  loqtiuntur: 
iedetiamquoadhoc,uc  ioaoccnscd!> 
junx^nocentceciamoum  viyente»  a4 
aiiudmatrimonium  trannrcpo(nt.i^/>- 

qtte  bane  C9»(lufi$nem  frebant  ^  ttuth 
tttr ,  fofi  Feteres  iOos ,  Ortginem^  Amhro- 

JtttmtLdHtitttium,  Tertiikkmitm^  chry^ 
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fiJltmMmi^  Bfiphattium ,  D,  Lutheruf 
itt  Ubea,y>m  ^^cUc^m  ^(M.^/.;r. 
Iiel4»ibt9  m  exdmtH»  »rditt4»,fub  titul. 
de  divort.  ^  in  Cemment.fufer  Mdtth, 
€.$.  ChemiUtJttfipe       exdm.  tetteiL 
Tridtttt^^fdrt,  z.  in  fi.  can.  j-fif-  ^«  f>**' 
trimon.  VFigattd.  itt  libeff.  deCeuiug.  tit»  . 
^div»rtiiprepmtdtib.Ukd»,BMgettbd» 
gett  Pomerdtt,  ittltbfUq ,  vom  ^^e&ruc|  ^ 
t>nt)  ^ctm(ic^emtDe9(attff^n.  7he»d«rm 
:  Bez^ittdf  trd&Jerepud,  &  divert,fo(. 
mihi  j/S.  e^m  multufi^a.  Bucer.  &  Chj' . 
tr*utittfit£feitdrrdtittuk,iif  lidttkedp.^ 
Bretttimmjuo  UbeUe»  de  cdufmdtrimott, 
quajl,  5.  Erafm.  Roterod,  iu  4ttttotdt..fuU 
mEpiJlol,  lidd  Cermth,  e,  7,JiafettreffeK  • 
(W  lof.  Zheolog,  Ipe.  10.  de  fottit/g.  circd  fi- 
nem.  Uotttter.  i»  trd^.eltmdtrimott.fdn. 

/.  t.S.  9,  Sck»*sdeyvitt.hicp4rA4' 
nu.S2.&fiqq.  D,  CoBega  ffalbritter.i» 
dM^.demdtrim.thef  3g.de  A»»ot6o9» 
&  D.  CfiUfga  Mdgirm  dt^ut.  de  iure  co»- 
mtfbiorum.  thef.zs.  eiujdem  Anni.  Beufi. 
m  truQdt.  deture  eott»ub:pdrt.  z.cdp.  ^4» 
yyefettkec.  ittparatit.ff.de  divort.  &  re^ 
^  pjUd,  ttu.n.  Borcholt.  ttttra6i.  degrddtk* 
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mihiiiJ2.  Connan.  Ub.  S.  Commenfar.  c. 
ii.eircdfin.  GentUid. Ub.  6i  denufi.  csp^ 
6. 7J.  9. 10.  (^  ii.  Brfinchorjl.  cfnt.  z.  bituh 
2t6(puif6ovy  ajfert.  18.  edit.  i.  MolradAn  trd* 
&4i^  demktrimon.  ^.finxer.foL  pp.Mdu-' 
fer.  in  ^fin.  injr.  hec  titul.  I04n.  Fichdrd^ 
'c$nf68.  ndm.s.in fin.  ^  confil.  6ff.nu.  /. 
volftm.  j.  Cyprducd^tr^B.  dcconnnbior^. 
iHr.p4rt.2.dematrim6n.  c.n.num.u  V^U 
seim  Uh.  i:  lnri^md.Rom.c.  innnai^  uH 
toonmeidoplitres  dui^orts  pro  h^cjintin^ 
ti4  aUegat :  fed  ^  eandemveriorem  y  <^ 
itpn  iur$  i4ntumciviU4t^  4ijuit4iiipfi^ 
fed  S4cris  etUmUteris  m4gis  confenHno^  ^ 
4meffe4Utum4t. 

,  Quinimdnpn  defunt»  qui  no^enci 
,  quoquc  &  rcas  pcrfonas  ( il  M  agiftratus 
jpoliticus  eamv  icciindum  lcgem  Di- 
viXk7SXi.Lcvmc.  zo.verfio.  moctinoa 
adjudicatjcaqjrccoatinere  no  potcft) 
^oBcedendam  exiftimac ,  ut  ad  alte^ 
tum  matrimonium  tranfire  queat :  ita 
tamcn  ^  ut  in  ipfo  dclidii  loco/cunu 
muitorum  offennone  non  toleretur» 
fcd  |)Qtius  ei(iUQ  muldctur,  lUiusque 

.  .  •  •  ■•.  -  '•''^  :'  ' •  *S  :  \.    icn-  . 
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\  ,  Inst.  de  NupTirs  jij 
iententia^  graves  adduci  foient  ratio<> 

^  Hes.  Tum  quia  non  durior  ejQTe  debcc 

.  Magiftratus ipfo  D eo  ,  qui  vcre  poeni* 
ten  tibus  igno(cit.  Mdtth.  zo.  VAi.  Tum 
quia  eadem  racione  fequereturi  iilis» 
quivinoindigne  luntabufi,omnenu 
viniufuminterdicendum.  Tum  quiA 

'  extra  matrimonium  cafte  vivere  vix 
poterit,  qut  in  ipfo  matrimoniolegiti- 
maconjugenonfuit  contentus.  Tum 
denique^Qruptumeft  prioris  conjugii 
Vinculum,  necreconciliationisaliqua 
fpes  fupereft :  ilie,  qui  continere  non^ 
poteft,  matrimoniiremedio j  contra 
JPauli  dodrinam  ,  haiid  privandus  eft. 
i.Corinth^f^  o/.p.  Proinde  quodquidam 
putanr:innocentem  foivi  A  team  per^ 
ibnam  manere  ligacaoLi »  falfum  eft. 
Non  enim  manet  ligatio  ^  nili  manc^ 
ant,  qui  iigantur.Si  ergo  maritus  (olu* 

;  tuscftlegitimc:aonmanct  uxor  liga- 
tamarito.  Nam  alioquimaritusnmui 
UgatQseflet.  jy.Lmhtr.mt^m.  7.  Wmt^ 
herg.  fdg.171.  item  tnd.  libeHfi^wni  ^^(^ 

jiffjm  Ubcn.  part.  2.  lohannes  Vf^igdnd, 
Attf.4^4i%»rtiiprofriit4$ib.Steph 


BT  ALIiE.  II. 

fjjreUvort.  tdbui.  2.  pdg^  iS4,  D.  Hdfen- 
reffer.  Bucertu,  Bez,a ,  &  FVifenbec.  heii 
Mtti  dejtgrtdiit.Hemmmg.in  hbeUM 
ittg.  circdfrimdm  divortti  caufdm.  infin, 
Melantb.  in  bciiefimmtimbm.-  The^Ug. 
itt.de etmiug.tittdemodfifrdeedettdi.D.  . 
CollegdBecer,eUff.i.dil^utdt.x9.thefg6. 
Seitft.dpdrt.e.e4f.»s.^tiib^tievip^ 
meddfttfuUtur  D.  Bidembdcit.m  frddi- 
£loJiioPromft¥4r,e0nnubidl.inJppend. 

ieeduf:mMmert:e:s.ti.  i.  &  OleuMit^ 
tmddUk.  i.  di^utdtion.  iur^eiviL  GifliSr- 
'  nH.diJput.j.num.ult. 
41  £tfi  vcrp  macitns  contca  uxokiil» 
adiilteram  yel  criminaliter  •  puta  ad 
poenam  legaiem  inf^igendams  vel  ci- 
viUiec,iie«pead  reparatiQncm  matri. 

,  monii^  ^io  coiifecjuentiam  ad  dotis 
amiflionem»  agere  qaeac /^/«1^«^. 
§.  wrum»J'C,df  repud.  Noveff.  117.. e.  S.  e. 
plerunque.  ^.de donationib.mtervir. 
uxer.Jul,CidKlib.s./ent.j.4iduitermm, 
uu.iz.^feq,  hoctamenaiiquammul-  . 
tas  fufcipcrc  exceptiones  non  cft  ob<; 
4^  fcurum.  t  Prin|4 cft :  Si&  i{>Cc  marit  us 

/  ■ ; '     '  •codcnj 
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Inst.  db  Nuptiis.  315 
eodem  vitio  feu  fcclere  Cit  coinquina- 
tus :  quia  tunc  criminis-  compenfatio- 
ncm  ficri  palam  cft.  c.fignificdfti.  4..  im 
fin.  ibig^glojf.in  verb.  conftaret.  dr  cfeq. 
de divortifs.  C4n.  i.  &feqq.  ^ quajf.  6.  l. 
fiuxor.i3.%.iudex.jf.ad /.  lul.  deaduU. 
l.  viro  atqueuxore.i9.ff.  folut.  matrim. 
Tametfl  intcrim  Magiftratui  potcftas 
utrumquc  puniendi  adempta  neuti- 
quamintelligatur.  IL  Siipfeviruxo- 
rcm  proftituerit  j  camquc  in  aduite* 
riuminduxcrin  Quid  cnim  iniquius 
cftf  quam  vindidtam  peterciftiuscri- 
minis^cujusipfcprascipuus  audorcx* 
titifti?  c.  dtfcretionem.  6.  de eo^qui cogno^  W 
vit confang.uxor .  1 1 1.  Si  uxorproba* 
bilitcr  credens  virum  abfcntem  cffc 
mortuum  ,  alii  nupfcrit.  Excufabilis 
quippc  hacc  res  cft:adulterium  dici  nd 
poteft.  can.  i.  cauf  34-.  quaft.  i.  c.  domi-' 
nus.z.defecund.nupt.  l  V.  Si  remcum 
alioliabuerit^propriummaritum  cxi- 
fiimans.  can.  in leSlum.6.  cauf.34.  qu.  i. 
Tunc  cnim  *f  voluntatem  fornicandi  44 
nontiabuiffc  ccnfetur ,  &  fublata  vo- 
luntatcdc  mcdio ,  oainisa^tusedin* 

diffc- 
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difFcrens»  diiBdldm  m  L fxdipmint.  iti 
Ci^ddL  luL  deadulur.  V«  £xceptioeft 
ex  eodcm  fonte  :  fi  aflenfus  dcfit ,  & ' 
vi opprcira  (it  mulier.^  XJbi  fiqaidcnaL» - 
deeiraircnfusa  ibi  dccft  ceatus  :  fic  vi^ 
tiata  pcr'Vlm  ,non  vcrc  vitiata  crcdi-; 
tui;  £t  ut  quiTqueoccidituc  iQvituSi,- 
/itzSLYitiztut,in^^itPhslodem$^.^^ 
Et  cdrjpuVikn^arbm  muUerom  iioa> 
vis  mj^culat^  fed  voiuntas ,  tt^e  Hiero*  * 
njm$  in  Genef  can.depudicitid.6,  c$r\ 
fut,32.  ij.S'  Quod  enim  vtolenter^  non 
pia^ccdcntc  iibidine»  patitur  corpus^ 
vexatio  potiiiSi  qu^m  corruptio  appel^  - 
landa  c&f/uMndim  Auguftiuum,  ^uem  ^ 
re/ert  Albericm  GentiLlib.  fyde Nupt.c. 

VI%  Si  tmaritust  poftqua^fii  culpam 
uxojcis  dcprciicndit^cumea  conrucve«-  * 
rit.  Idhocctcnimfadodclidum 4)rius 
aboleturrniores^tte  fero  accufaiiturt 
quiitidcm  approbari  vidcntur.  arg.d^  • 
Lf  uxor.  13.  §.  ult.ff.ad L  luL  de  Adulter^ 
htdaiftkixcepttoutktufiveca^hti^i  nndi^ 
^tntur  Nicalau6  Hemmmgim  in  d.ltheUJt ' 
Coniugio^  &c.fuht$t.  deprimacaufa  dh 
wrtif pagm.mht^  ijf.fum fcq.  Uack.  A 
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^euft.  d.  traa.  de  iure  cennubior.  part.  2* 
de  matrimon.  cap.23.  Schneidevvtn.fart. 

hoctitulo.  nurn.30.  GenttL  d.  loco.  Lm^ 
dovictts  Bebio  hic  in  qudft.  poteftne  ftfm^ 
fermdritw  uxorem  dimittere ,  &c.f.  77. 

D.  Halbritterus  d.  dt/putat.  de  matri- 
monio,  de  Anno  1600.  thef.^g.ReJpondentt 
Candidato  Stadtmanno^&c.  » 

Hic  difputabilis  admodum  &fub- 
tridisexaminanda  venitquseftio  :  £c* 
quid  juda  &  legitima  rcfcindendi  ac 
diflblvendi  matrimonii  caufa  (it  y  ii 
quis  comprcflam  ,  vitiatam  ,  dcflora- 
tam,vcletiam  impr^gnatam  ab  alio^ 
pro virgincignorans  duxcrit?  Et  qui- 
dcm  opinioncm  negantcm  Canoni* 
flis,  &  Intcrprctibusquibufdamualiif 
probari  ccrtum  cft.  c.  unic.  in  fin.  29^ 
qudft,  /.  c,  cfuetnadmodum.  deiureiur. 
Hoftienf  de  matrimon.  num.  26.  Panor^ 
7mtanAnc.2.  de  coniug.  /ervor.  Wefen- 
hec.  tn paratit.ff.de  rit.  nupt.  n.  8.  Kling^ 
de  caufmatrimon.  titul.  de  errore  qualit^ 
fag.  14.  Hart.  Hartman.  lih.  i.  ohfervat. 
matrmon,c.3.Bronchorft.  cent.2,  bicxJUo^ 
<^Gwm.  ajfert.  /7.    Forftero  dif^.3.  th.  2f. 

Yeium 
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Verum  contranaiii  affirmantein  fcn^ 
tentiam,  ceu  qiagis  asquam ,  magis  ve^ 
ram,  magisque  tumjuri  Divino»  tum 
civili  ainicath  &  congruen tem »  pluri^ 
mi  non  fol^nnL.  Jurifconrulti  ^  ^e4  & 
Theologigravifllmiampleduntur.  D. 
2idft,  Lutheras  im  kbello fao^  von  ^^efa^ 
dfin.Ph$lipp.  MeUnth.inloc.  deconing. 
D.  HftnnktsimtommintMr.  fi$per  MMttb^, 
tdp.  19. p4g  mihi ayS.  Simon  Panliinj^. 
loc.  Method.  de  coniug  fol.  jSd.  lohann^ 
yvigand.  dtdivort.  tit.  de  fponfafiuprs^ 
ta.pag.  162.  c^  iQZi.  NicoLHemming.d.Um 
beltOfde  coniugio,  circa  quartdm  divortii 
Cdu/dms  Theodor.  Bez,d%  in  trd£t.  dt 
repud.  &Mvort.fol.  mihi  100.  Ddvid. 
Chytr.  cap.  17.  Levit.part.3ss  &cap.  2t. 
Deut.pag.  409.  D^BuUmhdiik.in  d^  jip^ 
f  end.  de  cauf.mattimoniaL  c.j.  quaft.  4. 
Conftdm.Hamtenop^tm  Uk  4.  Epitom. 
4it.h  $.  27. cdp.  deJpoHfdLdiffolMt.uhdn^ 
Schnetdevvin.  inhoc  tit.part.4.  num.s9^ 
tmn feqq.  Udchim^  d  Seuft.  d.  pdfi.  de 
mdtrimon.  cdp.j^.  BaJiU  Monngr.  in  trd^ 
Hat.  de  matrtmoA.  part.    cap.  14.  Mau^ 

firmin  hocnoftro  §.B$r$btU.pdrt.  i.dijp^ 

d€m4^ 

M  ll  "  ■  .  • 
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Inst.  db  NuPTiit«  ^i^: 

de  matrimQm.foL  mihiss^^cum fiq.  Boccr^ 
da^.  I.  dijp.  19.  thef  94.  NicoL  Reufnerm 
kk  /.  confmUat.  quafiio.s*  lohan.  Thom. 
Freig.im  quaft.  Inftit.  luftiniani^fag.zOo. 
Tflemam.  part.  s.  dijput,  4.  thef^t.  Goedd* 
fart*  z*  dijputat.  is- thefij.  TreutUr.  v^L 
2.dijput.  6.  thefd,  ///.  £.  Hackelman . 
0ut.iUuftf.i4.pofit.  9.  Eberhdrd.  Speck*  ^ 
han*  Cent.  2.  clajf.2.  quafi.  7.  nu.  19.  &si^ 
Dominicus  Arumam  Exercitat.  luflin.  2% 
thefjs*  &  novifmu  Cypraus  in  d.  tr^  di^ 
connubior.iur.part.i.  de (ponfaUh.caf  is*  ' 
§.40,necnon  PhfUppm  Hoenoniminqun^ 
ftionib.iUuftrib.  dijp.2.adtbefy.  ubipr§ 
eadem  fententia  allegat  Chriftophorum 
Stt^tmm^mdLiO.ff.  reg.  iur.  &  VFtlhtU 
mum  Zepperumtn  traci.  de  Ugib.  Mojai^ . 
tisforenfihx.2opag.stt2.&feq. 

*  Haac^uc  aflertiouenu  memorati  47 
modo  Authorcs  primo  &  pnncipali- 
ter  probant^au&oritatc  VeterisTefta^ 
mcuti»^mA^#  zi^  a^r^2u  ubi  tquUec 
torrupta »  quse  fe  pro  virgine  clocari 
pa0ae(t ,  cdpitaUrupplicioafficijttbe^ 
tur..  £t  quanquam  lcgcs  politicasrea 
forcnfes  a  &  ccreaionialcs  MoHsnos' 

V  '  X  iioa 
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non  obligqnt :  cuni  tamen  diviiiitiit 
lat«  fint ,  in4i3  baud  obfcute  oftendi- 
tur,quidDcusapptobet,  quaevc  ipfius 
fcverafit  voluntas  rquamfihocinca» 
fu,iUrc  civilidircttcnondecifo,  fccu- 
tusquisfuerit,  vix  eft,  ut  a  vcti  fcopo 
aberrarctljci  mcreatur» 
.  Secundo  eaoi.dcfcndunt  Nauthori- 
tate  Novi  Tcftamcnti ,  l/if«A.r45p.  /. 
viff.19.  ubi  Jofcphus  a  Juftitia  com- 
'  mendaturiquod jcumMariaconlugc, 

quamexalio  pracgnantem  fufpicaturi 
divortiumlccrcto  faccrc  inftituiticum 

1  ^ua  aUoqui,fi  res  non  fuitrct  intcgta, 
judicio  expciriri ,  rt^n  fine  infamia& 
pcriculoipfius,  potuiflet,  Etita  cx  hoc 

.  Jofcphiexemploconftat,  qubdctiam. 
in  popuio  Ifraelitico,  probis  &  lionc-. 
ftis  hominibus  rcligioni  fucrit ,  patc- 
fado  dolo  ,  ad  cdpulam  ipfiw»  pro- 

gredh  ■'  '  \ 

o  Tertio  pro  eius  confirmati<>nc  ad^ 
ducunt  textuiia  »/.*Jir*»/ij».//.§-/f«tf. 

ubicmptiorcfcinditurci  ob  caulam, 

«•icuptam  pco  virgi- 


Digitizea  by  Googlt 


neqnis  per  errofem  emerit.  Qao4  A 
ia  cmptionis  contradu  pcrqiittiturr 
quantomagisin  matrimonioillucl4i« 
/  cendum  erit?  Ncc  enim  dcbct  cxcel* 
.  lcntia  matrimonii  mcnfuram  a  rcbus 
vcnalibuscapcre^qua^inobisproiibi*  *  ^ 
.  tupoflnntabdicari:ncc  viUs  mancipii 
pcrfona,cumuxoris  perfona  confcrri 
uila  ratione  potcftvVci  debcr% 

Quartocandcmfcntcntiamcorro-  fm 
borantcxco  rquod^dciicicntcaliqua 
c  con^itiono  marrimunii  t  gcncraiitet 
fubintcilcda»  dcficiat  quoq^  conjugii 

ad  verb.cMduio.^  PdnwmtMuoM  iu^ 
r^/Wr.  Subintclligi  autcm  Iiic  mcrito  & 

,  iiia  conditio  exiftimerur }  (i  res  in  iiio 
durct  Aatu^quo  nunccxillit.^/.  c.  quem^ 

ddmedmnibij^gl cr  Dd.  £t  (i  ulla  in  j u- 

i,c  cdditio>in  promiiiionc  iidciconju« 

galis  cft  fubintclligcnda  :ccne  hac  vir« 

~  ginitatisconditionemantecapi,&iiu«'^ 
jusrcipcdu  atquc  intuitu  fidcm  cadi  \     ^  > 

,  conjugiidari^omnesfan^  mcntisjudi- 

;  ^  cabunt.^4iii.M^^»/x.^^ii^^.^./.Mi^.j(&« 
'  min4^7,caH^.SQ.q.S,  ^ 
V.  X   i  Quini 

»■■■-■-»■ 
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fi  Quinto  adfcrunt  &  hoc  argumen- 
tum :  Dolus  malus  ^  (i  legitime  probe- 
turinjudicio  ,  non  folum  contradus 
bonasfidci  ipfojurevitiat. /.  (jrelegan" 
Ur.  7.  in princ.  ibi ,  nuUam  ejfe  venditio^ 
nemrff.de doLmal.L 3.  §.  ult.jf.profocio.  ^ 

"  fed  ftridi  ctiam  juris  contra^us,  pet/ 
cxccptioncm  rcfcindit./.y?  quis  cum  ali^ 
ter.36.ff,  de  verh.  obltg.  Lpenultim.  C.  df 

u  4nuttLptpuL  &  privilcgium  quodcun-* 
qucadimit.  /.  2.    ftdttademum.  ff.ad 
Senatufconfult.  Velleian.  ZafMynfinger. 
Schneidevvin.  ^  Donell.  in  §.  a^ionum  . 
autem.  infr.  de  a^ionib.  Goedd.  intrad. . 
de  contrah.fiipuL  cap.  3.  cdnclufj.  num.  ^ 
iJ4'  &feqci.  Bronchorfi.  cent.  i.  afou2ic^/ 
affert.  3g.  edtt.  i.  Petr.  Gregor.  lib.  2i.Jyn* 
tagm.  iur.  univerf  c.  2.  num.s.&  c.13. 
n.ult.  Atqui  matrimonii  contra^um, 

.;'  vcl  raaxime  bonsefidcicfle^docuitTa- 
fon  ,pofi  Fabrum% in  §  fuerat.  num.  12. & 
i3*infi.  deacltonib.  igitur  cum  manifc-  . 
ftusdolusimprobsemulicns,  qusBfci- 
c;ns  fc  ab  altero  corruptam ,  adjungere 
'tamcn  fc  pro  virgine  ignorantifponfo 

52  nonveretur,  jurc  annjlhilat.tEtcum 

'  Digitized  by  Coo 


^naiquum  (ic  j  quenquaou  cx  dolo 
fuo  &  iofiprobitate  lucrum  vcl  conx* 
modQm  (entifc  Luin  frins.  &  L  ttt» 
debit.  tz*  in fin.  cum  IJeq.  ff.  di  doL  mdU^ 
L  vcrum  tft.  63.  §.  Ifc  quoqut.  7-ff-pro  fii' 
ti$»Lit4qu€,  li,  §*  i.ff.  dcfuft,  utiqu^ 
vei  liinc  dicendum  ciit ,  dolo.rum  3c 
iiaadalentum  ifthoc  matrimooiunt^ 
pmoino  anoiluUmdum  &  dicimen? 
.4ume0e. 

Scxto  >  pro  hac  rententia  utuntur  f $ 
•  hoc  m^ dio :  Errorin  rubftantia  vel  ex 
.  omnium  traditionematrimoniumvi- 
tiat.iL  mupti4e.39*ff,dtreg,  iur,  cJudncs*  - 
.  f(f,  adfinem»  tjfi^g^ff'    verh.fermd.  de 
'fieufdlih.  In  noftro  aatcm  cafa  error  ia  / 
iubftantiaeil :  quandoquidcm  de  ma*. 
trimonii  fub Aautia  adeo  eft  caftitas,ut  . 
diflblvi  illttd  adultcrio  ccrtum  fit :  ntf  ^ 
fufrdAbuHdefrohatumtx  Matth.c,  /.  v,  , 
32.&caf.  jg.  verfjf.Ne^oeU,  %t.  €4p.  if, 
i^iurihmceucerddutthue,  £tcumadul» 
lerio  matrimonium  )am  contra^uni 
&  confummatum  diflbl  vatur :  &cilius 
fanc,  &  longe  juftius  noodum  petfe^ 
'^miSc  confumm^t^m  impcdietuK 
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quoniam  leviori  occafioae  quid  pto^ 
hibecur,  neiiat  >  quani  ut  fadumdiri- 
tazvkt.CMn.itMm.  §.  hisitarejpondetur. 
eauf.is.  qudfi,  /.  d.  e.  fuemd^Mdttm,  2$. 
§.  quodfiptfl.  iufin.  de  iureiur.  ibi^  Di, 
«r«#4»#.  Porfb  etror  in  matrimoriio  c^ 
tialie4ijcl.o  quotupicx  iQt ,  &  quis  eiroc 
ibatrimonium  folverc  aut  vitiarcpoC 

.  iit,iateclcclaratJoacbimas  ^Beaft.«f^. 

'  ttdSf.  demntrimon.  c.  33.  cum  fiq.  Nit»k 

>  Memming.  in  pradi^o  libeUo  y  de  coniU' 
p9^efud.&Svm.iitquMrt4tMif4dim 
vortU.pag.mihiigs,  SimonFaulid.leco, 

{  deeoniugto,pag.  ^Ss.  &fif.  itm^ittvifi. 

fimeOleMannueadiih.i»d^Ut,ittr,dviA. 

Ciphami.diJ}.3.n.37,      -a-^*"         •  •■ 

Scptimoiliam  fententidm  inde  coni 

fijcmat:  qu6d,fi  fpottia  dc  prasfcatiCqug 
54  maxim«i>qiioad  hunc  cafum.protvcrl 
Z-.  nxorc  \\9bttmd.fiJpofi{gj4.ff.deiur.d0U 
l^l.lex  lulia.  4.ff.defundo  dotal.  l.  iteafttJk^ 
.  'iS'^'jponfuiit.24.ff.deiniiti>A.fiitjff.J3l 
%  Dtvt.ff.  adleg.  lul.  deaduher.  I4.  §.fi 
fponfa.ff.de privileg.  creditor.  l.  nonfine. 
/.  C.  de  iioH  qua iiherit.  &  Dettt.d,e.2Z.) 

' 'ooralibus^cumaicecocoa- 


CUM< 


Digitized  by  Google 


\'In8T.  DB  NUPIIIS.  .  Bl$^ 

cumbat ,  moecha  &  adul  tera  fiat.  gL  in 
L  €m»^^mdmM.  li.i»  v€rh.mxor0S.&ibir 
dem  Saltcet.  ^  Bald.  C.dd  l.  lulde  ddult. 
Schmrjfxonf9.cent,s.\d^Of!\x\c a  fponfb»  ' 
jurcmafici,utadultcr%,  rcd^  accuiari 
&  repudiari  poterit. 

Odav6cand6ftabiUuiiterco:qu6d 
^^pc  triftcs  atqi  difficiles  coafcquatur 
cxitus  five  evcntus ,  ubi  maritus  cum 
poiluta  &  (luprat4»quam  cane  pcius  ic 
angueodifierolet  ,  vivcre&coiiabita- 
re  com  pcllirur.  cprdterMi  isxim^  I09S.  . 
i4^&c.reqmifivitA7.i»fimMflio»f4Ub.  ^ 

Nono  pro  eatlem  profcrunt  /.  z.  §.  $  6 
U»$€mtki»f».Lmdri»i.i9d»fi^ 
l.lmLdeddmlter.& Lz.C.eod.  ubi  crimca 
lenocini contrahcrc  is  dicitur ,  qui  irtj 
adulteiio  dcprcheiam  uxorcminma- 
trimonioretmuerit.  Quod  ipfum  cti- 
am  affiroiar  Julius  Paulus  lib.i.recei^ 
ftsrfimt.  tit^6.%.€mm%(imideprithe»f4m. 
& apud Licimutn  Ruffinum ,  tit.  4.  circ 
fi»xolUt$o»j€gmm  Ittdmicmr.&  Romm». ' 

Decimo  probationcm  dcfumunt  5/ 
cx  libro  Proverbior.  Solomonis,  c.  iS. 
y«  99  f  ubi  ita  fcriptum  cft:  ^iexpeBit 

:1  X  ^      '  mtflic^ 

■■■■     ;•,■-,.  .    .  •    .  ,  ,  ■  ■ 

■  *    ■         ^         ■     *  *  -  ■ 

>       -  '  ■        '  »   ■  ■  .■ 
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$2,6        J.SUNT  iT  ALlM,li,^ 

semUHet  adultirdm  tjlulfns  eH  ittfi-. 
fiens.  Quanquam  rententia  hxc  in  He- 
braico  Solomoni;  texta  iion.extet. . 
Cui  tapien^  nihilomipus  rufira^atur 
Johanne*  Chryfoftomus  M  f ^r».  TiiM «/T 
3z.qM4^a,  Si^ju;  (iaquien;}  ctu^elis  <Sc 
iniquuseil,  qui  caftan),  dim|t(it  uxo- 
zem:  fic  fa^iis  e|9:  &injaftus,  qui  re» 
tinct  mcrctricem,  P^tronus  cniQi  t^r- 
pitudiniseft,  qui  cclat  crimen  uxoris. 
.Cani  C04efti  conientit  B.  Haeronj^- 
mus,  ^umait:  ubicunque  fornicatio 
eft ,  yel  fornicationis  fufpiciO,libere 
uxor  4imittitar..f .  SxisdemiMm.  2.  sirx- 
€dmed.ii.fnjtfi,i^ 

,   Undecim^moventar  profimocaiii 

.qaoqsScriptorumaudoritajt/c^^tenim 
apud  Tcrentium  in  ffecyra,A^,s.Scen, 

:$«PamphiIusPhilumcnam.recipetere- 
<cu(at » ^  ex  alio  gravidam  p.utabat.  £t 

^pmdBm^ide,CKu(A,  quxgriviAznn» 

pferat,aPaiiade4Q£icutiuppUcio  cri- 
pi*  £c  Suc^oniusf^  jin^nJio,dup\cx  hoc 
Augufti  facinas  >  tanquam  Romaiiis 
iQiufiMtum  rcfcrt  j  ^uo4  ,b4cMcc^ 

'  -  '       '-•  ■■    .  ■  » -  ' 

■  •  -    '  ■    ,  •  ■  - ,  ■•  r 

^       '  ■      •  .  - .  ' 

•  •     -    '  '^»  ' 
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viaai,4TiberioNerone  inarito*&qui- 
dem  prsgtiantein  abduxerit.. 

Duodeqimo&ultimonicuocuriioc 
fun(lamento:NuptiaE(imuIataenuIlius 
momeatiCaatairgumuii£l.lnuj>tiM.sp, 
ff.dertgMl.iur.^fimiliHm.  Atnuptias  ' 
cum  defioratd  five  vitiati  contradls  ' 
x^^^iaxiXiH$n$fvosldem9nfirdt  it^t' 
rator  Leo  in  l^oveU.  ^j.  ubi  inter  reli-  - 
qoa  iiunc  in  moduni  teicttbit:j^>mMk> 
4*  verdj^ottfdUd funt^n  (juibtts  nihil  ve- 
fum  ,  uefue  geauinum  conjpiciiur  f  uhi  '  ^ 
juWifmfttm  jfe  offert  fcelm  ^  ttbi  tdttfk 
\futtt  iifiidmnm  dr  odii  /*  ubi  dnimorum  : 
aUtndtiof  quomodotifimMrimottidlU  oo- 
(ordid  f  ^uomodo  fttrm  ^f^ottfdUsqf.  efi.d^ 
tnorf^c.^^^t  quanqu^CeQnisNovell^  %$ 
vnon  peromnia  vim  iegis  generalis  ol>> 
tineant:  eas  tamen ,  quatcnus  iuri  non 
ad verfantur,  &  cafum  co  non  decifum  , 
continent,  omnino  recipiendas  edc^  . 
.ze^te  concluditur. 

Hancita  iirnuitamaflettionem  pri- 60 
mo  nonin&iogit:qu6d«quicqttidnan 
licet  foeminx  >  xque  non  liceat  virp. 
'  fd/t.dft/dit^s,XQ.f4nfi2.^u.s..&.qnod. 


1 


>   ^jtS  >  SUKT  ET  AHM.IU 

qiii(q;,)uus  in  aitcr^m  Aatuit^codei^ 
jurc  &  ipfc  uti  dcbeac«il  /.  t.jf.qmd 

.  \  (iBimfqu€tum^e.^zm.  autem  fpoaia  v^I 
uxor^cx  caufajami^ri  pudoris^rponfum 
velmaritdmrepudiare  &  accu&reiie- 
qucat,  C4n.  qHicquid.2z\  d.  f49^.  3z.  q.  $. 
Idcoquc  ncc  fponfo  fi  vc  marito,  cx  ca- 
dem  caufa  liccat  repudiare  vel  accufa- 
reconjugcm  }  cum  t  correlativprum 
idem  ntiudieium&difciplinaradeoq} 
ia  uno  di(poiitum,etiam  in  aiip  diipd- 
ii  tum  i  ntelliga  txxxMJicu  dies,zz.  ^•penff. 
diereceft.4rbitrlfim.  C  deiftdiS.  viduH. 

4x  t0llJu.C.deCufrefiu,&c.'i^  Nam  rc^pon.: 
dcri  potcrit  j  argumctum  quidcm  alias 
<x  naturaxorreUtivoriumprocedcr^^ 
quandaeademcftin  utroqueratiO}ii(/ 
fittriheuefteitd^Everhurdmhtfuiskek 
Jeg4i.lecJcerrei4tivu,u.S^At  iu  propo- 
iitocafuratiodiverfavidctur*  Etcnim 
f ogdioiem  &  deteftabiliprem^iQ  foemi- 
]ia»quamiiiaiafculo  ^  iibidincm  cile^ 
ipfa  natura  apcrtc  docct  Ciim  cnim 
4efun^orum  corpora^  flu^^ibus  eve- 
huntur:  virprum  fupina  j  foeminaruni 
|>ronafluiu^t;  ipsanaioripudqftsdi« 
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^  •  *  Inst.  de  Nuptiis^ 
^cipiinam  intet  dcfan^la  cotpota  di- 

indeliascproinhonefta  &  infami  mu« 
iiereipfo  iureiiabet^ir^  qu«  fe  conaai-> 

fisfilid.47.jf.(Unt.nup.  Atvir  ptopterea 
non  cenfctur  inhoneftus^iiveinfamiSa 
^  quod  m  ulierS  cognoverit ;  nifi  per  fen-  , 
tentiam  publice  fit  damnatus>ii/^ii^tf 

n(0ft.fag.nnhi3S7.&VFefinb.inf4r4tiu, 
ffji  kuffui not4ntJn/4m.  n.j.  Accedi t» 
quodmuIicrnuptaA^baliocoprcfra» 
partum  adttiterinam  matito^abfciAt, 
eumqs  hercdem  bonoru » legitimisex*» 
clufis,conftiruat: ctiamfi  patrem  neqj 
ot«iiQequeaU4cai;poti8partete£srat:     ,  ^  ' 

qucTlbrtuil^^imt  plagiamnullu  poteft 
cflcftiajuj,  ncqucdcteftabilius,  afiSr^. 

mnnte  Cyprdoin  tr4&.  decannubior.mr» 

f4rt.  I.  de^onfitl  C4f.  13  §'J7*  Praeterea 

4:oavementi^s  refpondetur :  fponiam, 

fiveuxoremsfiveUtffponfumiivema^  . 

ritum,ob  pudoremamiflTum,  veladuU 

tetium  admifliimyasque  rcp  udiare  po£i 

fC|atquehuQciUam9A^<2i9/^^. 

"         ^  ■  ■■  ■■  ...  ...-■•.. 
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ligio  ( Mt  iffe  P4pa  Innceentins  firihit} 
adulteriumin  atCDque  rc;cu  pari  rado» 
nc  condctnnat.^40.  Mlt*^utiu*ft.s»  Ne- 
que  hic  viro  licct,  quod  mulieri  non  li- 

ccti^l^cuniieadem^viro.quaBabuxore 
de  b  cat  ur  caAtm  onia.  caifgn.  nemojibi 
kUwUdtitr.  4.  €4tmfi  u  quaflio.  4.(jr  edmi 
fr4Stpi$.    (auf  ^z.  qua/i»  f.  Scd  quia 
longe  difficilior  eft  ciu$  rci  probatioin 
vito  r  quW  in  faemifui  j  tametil  pac 
cau(a  lit»  parqueia  utroqiie  (cj(u  r^^ip; 
£t, ut  probatione  intcrdum  ceiTantef 
,  viodidaB  quoque  ratio  cooquiefcat^ 
4^6  Neceoini  habctiatentiapeccata  viOf 
di€tim.Ji£f.cam.mlt.  7;i.  quaft.s.  Quafn» 

obrem  eiiamiege|uiia  cautum<4»(i^ 

muliercs  adulterii  accii^oneili  iia- 

beant  •  quamvis  de  matniiiioBio  (bo 
violato  queri  veiiot.  /./.  C.  ad l.  lul.  dc 
<«/«/r«r.i"Hodictamencxconftitutio- 
aecrimioaiiCaroii  y.  maiitumiupec 
adulterio,a4  poenam  corpori  io|li^ca- 
'  4ani ,  accufare  uxori  permitritur.4inir* 
ito.  £t  rc^eiao^.  Aiidseoim  (rejpom' 
.dtmteVlfiano)  pcrioiquum  fuerit ,  ut 


Digitized  by  Googl 


Inst.  Di  Nqvtiis.'  tn 
padicitiam  vii  ab  lucore  exigat»  quam 

ipfe  non  cxhibcat.  l.J!  uxor.  li.  ^iudex» 
ff.ddLlwl.iUddmli.  CoiD.Auguftioot 
adftipulatui,  dumait:nihil  iniquius 
elTe ,  qu^mcaufafornicationisdimit» . 
tere  oxorem,  li  iSc  ipie  matitus  con  via* 
catur fornicari, CM, i. Cduf.it.  tjudfi. 6, 
Idemt  AuguftinttS,Iniquu,inquit,cft:  6% 
nt  quis  de  aliojudicare  vclit*  &  iudica*» 
li  de  fc  nolit  can.  iniqMum.s.  d.  cdufiu 
qudft.6.  Imo  ( tefteeodem  Auguftino) 
graviiis  viti  puQiendi.  videntur  pro- 
pteradulteriuai,qua(u  muliercsrcum 
aiiaxime  adillos  pertineat ,  &  virtote 
vipcerc ,  &  excmplo  rcgerc  foeminas. 
tdmindigndntur,  4.  d.  Cduf^z.  qudfl,4i 
Meque  quidquam  mo  vet ,  quad  vir  fit 
mulieris  \  caput ,  ac  proindc  mariti  69 
potior  conditio  cfle  debeat.  Nam  cia- . 
put  quidcm  ipfe  eft,  &proptereain>. 
mutuo  coniugii  confortioproculdu- 
bio  eminet  i  p  (ius  audori  tas,  cuiosim- 
perio  vidclicet  rcs  familiaris  admini- 
ftretur.  Vcrum  (i  jus  ipfum  fpc^otur, 
quod  alter  habet  in  aiterius  «orpus; 
^agituraut<;m  pxopiic  dc  hocjureia> 
•iV  ■  '        '  ■  .  caaft 

♦ 
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cau^  adi4ceJ:ii)  certum  efl*  «qualem  ; 
cGc  utrinque  obligationem:  qnod  ex-< 
ptcfiis  verbis  dedarat  ApoftolusPaU« 
lus/.  Cfir.^.v.  4L.  Mulier,  inquit»  fui  cor- 
poris  pbtefiatem  noti  habet.  fed  vir:  H.  | 
militcrautem  ^  vir  fui  corporis  pQtc-  1 
fiatemnonhabet^iedfQulicr.  Quibus 
ex  verbis  perrpicete  otonino  &ctle  cfl:  i 
tttrioqueiapariobligatioae,idcmjus  | 
alteriinalterum  concedi  oportere:e4 
tamen  modefti^  fcrvatiy  qu«  mulie-  { 
Zjcm  pr^cipue  in  virum  a^cntcm  de.ccti 
vt  ke»l  m»met  BeT^in fkeeriSii  derepud, 
<^  dvtfert^.  mihi  ips.Quo  pej|:tipet,&,il- 
]udAuguftini>dicentis:  Sicaputeft  vir, 
meliuf  debet  viveFe,  qudiihoiulier}^  .  i 
piaEcedere^iu  omni  bus  bonis  fa^is^  u- 
xotemCu2im.e4fi.ttlt.sg.^.if. 

Secttndo.  noftrs  .condulioni  .noa  i 
obflat,  quodhaudminores  fmt  labes 
ftnimi  vitiati ,  quim  corporis :  ob  aiii*  I 
miautem  labes  &  yitia  maritus  mulie- .  | 
rem  (utputa  quod  (i t  impia  >  hascctica» 
iQfidelis >  athca^  mala^  fhigi  t  pcrditc  | 
prodiga  »  Scc. )  repudiarc  non  pofllt*  | 
€4p.2.d€dtv9rt.LHl$im*§.  in$er  culpdi. 
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Inst.  de  Nuptiis. 

Hiqie gloJf.mv€rk.  sb»Ut§.C.derepmd. 
€mmibidem  dDegatis.  i.  Corinth.  d.  Cdf.  7. 
wrf  12.  &  feqq.  Namquc  hasc  vald^?. 
vdi(&fiiilia(5cdiverrac(re,  peripicuufliu 
cft.  Ob  animi  yitia  vir mulicrcm  rcpu- 
diarcnequit:  tiirn  f  quiai  nemopror-  7> 
fus  iinc  criminc,  labc  &  vitio  onimi  vi« 
vit :  tum  quia  ob  iftiiasc  animi  vitia» 
mulicr  proinhoncM  muUere  non  r»> 
putatur:tum  quiaanimi  vitia  nonnun^ 
quam  faitttairi  rettiedio  c6rrigi,&  cm& 
daripoflunt.  Atcorporisvitiumypu* 
ta  (luprum  ^  autpudicitia  amida  ^  ut 
corrigi  aut  repaeati  nolio  unquanL* 
tcmporcpotcft;  ut  demonjhdtum  fdd 
rubric.  huius  titul.  num.  s4-  ita  &  pro« 

ptcriiludipfum  muiierpro  inhonefta 
mulicrc  j  atquc  merctricc  yulgo  rcpu* 
tatur.  Quid  ^  qu6d  corpiis  vix  ac  ne 
vix  q  ukicm  cor  rumpi  queat »  nifipri  us 
aaimus  corruptus  fucrit  j  (icquc  no* 
ftrQincafu»  corporis&antmivittant'»  > 
plurim^mconjun£i:aiintf^4ii.ir^/i 
tejlj.caufs2.  q.j.  Brcviffime :  vitia  haec 
omnia  matrimonii  liibftatiam  dirc&^ 
non  convcliunt.  Ergonec  diirolvunt. 
vfd.fipr.nu.sj.  Tcrtio 
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.  TcttioQoobiiilir.qtiodqujctacon*  j 
jugia  diftrahi,  /.  conftante.  2.6.ff.4d  1.  luL 
de  ddmli.  it  occulta  dclida  patcficri  ac 
,dcoudari  qoii  debcaat :  cum  OjoaiQia 
dcUda  tegat  dilcdio.  Proverbior.  c.io, 

(  V,  la.  /.  Petr.  4.      Ncgatut  cnim  pti< 
jxi6»pr£renticaru,quoquisabaiioCo*  | 
gaitam&  devirgiaatam  ignorans  pr<> 
vifginc  duxit)id4uc  poftmodum  tclci- 
vit,quietum  elTc  conjugium.  Namii  1 
qiiietnm  eflet,quotfiint  matitus  litent  | 
movcictf&inatrimoniirepatationcm  { 

'  pctcret?  Oeindelibeaterlargimur:re- 
co^ciliationcm  quidcm  intct  coniu*'  . 
ges ,  omniconatu»  &  qupvis  modo,  in 
honorem  matrimoaii  >  tentandam  e(^" 
ie.  Verum  iiillam  maritus  tutpitct  de^ 
ceptus  &  l^fus  admittere  omaino  no*  ' 

,  littraaeadcamincundamcogtncutii!' 

quamdebet.  Quiaim6iimuUc|vpti% 
gaaus  ex  alio  comperiatur:  aoa  fbltini^' 
non  cogendus  eft  rponfiis  ad  iftam  ^am^ 
ccndam  :fed  etiam  vel  duccrc  paraaSx ' 
adtempusraltcmimpedicndus:  (iqui-^ 
dem  cx  alip  praegaaatcm  ducctc,ad<(^' 
modumturpc^&iaEcdelia  atque  Re« 


« 
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|>ttblica  Chridianaintolcrabile  videa- 
fur.  t  Adh«c,quamvisdiledionis  oa-  7S 
tttiafit«proximierraca&  delida  diflU 
mularc  &  tegere  >  diil.  cdf.  to,  Proverh, 
verf,ii»&t»  Petr^:verf.S.  haudtamea  ■ 
idem  dc  gravibus,foedis,  atrocibus«ia~ 
tderabilibus,  &  exemplo  pernitiolit- 
delidis  indi-ftiodequocuuqueincafil 
pronuciandum  erit :  fed  etiam  bic  vul- 
gatas  reguls  iocos^debcc  telinqui :  Rei- 

pubUc«t  fcilicet  iatcreire,utdeli^a'74 
manifeftentur  &puniantur.  /.  ita  vuU 
0erdttts,st'i*^»f'iidLAilMLLJilefigius» 
jS.  §.  i.ff.  de  ittdiciis.  Lfi a  reo.  70.  §,  idt.ffi 
defideiuffhrih.L  Stichum,  pf.^.  t.  verf.fd*' 
mi.ffMJiUttiMib.Ll»edtte.0.§.  quediUi* 
eite.ff.  depuhlican.  &  veiiigaUb.  L  3.C. 
de  Bfifcof.  Mudieitt.  L  fi  eferie,  14,  C,  dc^ 
feenie.  tHmfimiUb,  £t  licit  fpoofus ,  uc 
perfonaprivata,jurefuocedere,  &  vi^ 
goreCliiiftianaBchatitatts  erga  ptoxi« 
mum^deiidum  operire  potius»  qu4m 
aperire&inlucem  produccre  vcllet& 
deberet:  R,eipublicaBtameo ,  imoju*  . 
Aiciasintercft,iilud  noo  manere  occul- 
tum  &:inttltum » utiAm  frohdtum.  Sic, 

Y      cniai  , 
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,       SUNT  IT  A.LIM.  IU  '^ 

cnim  &  in  tantu  Chriftiana  dilcftio,  ia 
<  <li(ninuiandis&  contcgeadis  proximi 
lap  n  b  us,(aita  t  c£ba  £br  van  da  Q&iSc  qui- 
dcm  juxta  tenorcm  odavi  prf  cepti:ut 
ioterim  pudicitiae,  fidci^caftitati  cd» . 
jugiali  vis  &,i  n)  uria  non  fiat:  nec  forni» 
catioiii,adulterto,foedisq;  libidiniboi 
feoeftraapcriatur.  Suumcuiqiprasce^ 
^  ptotribucnduobrcquium:led  eacoa« 
ditione»  ut  dum  oAavo  obtCperatuiirf 
fextonddetrahatur.  Ncc  pQtiflimum 
hic  controvcrtitur,fi  fponfus  {excmpU 
Jofefhi  Mdtth.  /.)  ;os  fuum  crga  reaoL» 
perfcqui ,  &  ex  amorc  Chriftiano  cri«( 
foeo  in  apricu  proferre  oolit,  an  pie  h*. 
ciat«  &  fecuod^m  regulam  charitatis^- 
'^vci  minus :  fed  hoc  magts  inquaeftio- 
iie  eftjfi  ius  iiium  hoc  to  cafii  ^ttGscjfxk 
velit,quidiure  obtinere  poilir.- 

Quarto  no  advcrfatur  A/^nfxtfr./y.^^. 
ff.adLliU^de^ddml.  ubiftuptiaccoiaeiM 
muUernonpotcil^quaspoftcdmiirum 
ftoprum  Axkhz  eft;c^m  feib(fifhmieiitt 
ihfdfMFlpiMt^JsLQcn&t  mulicris  morcs^ 
quosducendofemcl^baverit.  Quani< 

doquide  iociun  ilhim4e.f6ieate  &  fo- 

lcote  I 
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ItjDtc  accipiedum  cSCe,  ^.proxim^  prx- 
cedens  fatis  laculenter  oftendit  Is  &n^ 
ampli^s  teprobarc  ncqtiiceam  •  cuiiu 
xnorcs  femel  ap^bavit.  drg,  €dtt.  in  ijlu, 
^,dtft.4*  tMlt.€MttfS.q.i.^eamJt»nedm, 
I^.M«/ria.^./.Acloogealitcrlercsha^  . 
bet  in  ^poHto  themate,  ubi  quis  igno- 
fans^ab  alio  ante  ftupratS,  in  uxorS  dti* 
xerit«h&crc  cognita  &  dephcnsa»  ade6 
dimitteteacrepttdiare  p6t^t:at  fi  fci* 
cns  taicm  rctincrct,lenocinii  crime  in- 
<:urrerc  ccferetur:  velutj>batSeftexi», 

Quint6nihilrcniUr>^conditiohfC  f€ 
cxprc{ra,&  difcrtis  verbis  matrimonio 
tkdie&anlktfMmtecftifirgittllteittveitait^ 
tanquamturpis&iliicita  h  Theologis 
rejiciatar ,  eaq;  non  attenta  pro  matri- 
moi^o  pronuncietun  Pbiif.MeUti^m 
iit  Ex4ttt.Theet.detitdtrx.de  fotid.Vioiti» 
dcqimaitomagts  taciti  fobintelleda 
conditio  ifth^c  rciici  de&eat:cii  abfiur- 
dinTimfi  fit>tacitaprsvalere,plus4)Opc 
xaii  cxpreiOs.  i.cM  tjtdd.  3.  ibt^  Dd.ff.  de 
teb,  cred.fi  cert.peutur,  l,  ex^refa  ttacct, 
m.Hbi^l.&Ititerff.f.deR.J.^iiriiai  qui 
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3)9        ^SUNT  ST  A-LIA.  ll^ 

ducitaliquam  mulierem  ^quam  virgl» 
ncm  elTe  exiftimac ,  non  <mcic  fub  , 
f  itSL  hac  conditioQC :  Si fmerit  v$rg0 10 
fkmtinc^rrHptd^  &c.  fed  pur^  eam  dn* ' 
cic  uxorem»  purequc  in  eam»  Uiiqu9i9 
jnvirgincm,confcntit.  Si  crgovirgQ 
non  fic:  merico  fic  feparacia  Oeind^ 
xede  omnino  damnatur  &  rcjicituf 
iftaconditio:  Si  vtrginem  tc^  invenem 
r^9&c.  Tum  quia ,  ea  admifla  ,  facil^ 
magnis  m^lis  &  tumuitibus  occafio 

-78  prseberi  poflec :  f  tumqiiia  fempercft 
praefumptio  pro  mulicre,.  quod  virgQ 

^  lit ,  fipro  virgine  fc  gerat,^rr  notata 
CdrdindUi  &  Ahbdtttinc.  t.  nttmiS*d<^ 
ddult.  Alexandri  ^pnf.  229.  num.  2.  Ub.  a,f 
Rnimconfigg.  num.  ii.  lib.2.&  aliorum^ 
ijuosrecenfet  &  fequitur  Menochim  Ubr 
6.  de  prafumptiomb.frafumpt.  89.  num.h, 
ciim  tfla  qualitas  fit  nacuralis,  qu«  hov 
mincm  fcquitur$&  fccundum  iuris  di? 
ipofitioncm,  quilibct  pra^fumatur  bo? 
nus»ddnec  contrarium  doceacnr.iLjiMi 
amnes.s.  §.  d  barbaris.jf.de  re  militari.  h 
merito  sifprofocioxfemelmalus.S.ibi^ 
gloff.  dereguL.iur.m6.  Alcidt.mtrd£iau 

^  depra^ 
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Ikst.  d«  Nu»#m;v  u/ 

frobdf.cp^cUffj^io.ubiplurfsatdt.E^ 
prastcrca  tacicam  noti  plus  valar^b  4at 
ppcraridcbeat^quaexprcfruai  iiai^^ 
quc  qusedam^  cxprcfsc  fada  valcanc»  V 
qns  tacite  fa^  non  vaicant }  in  .qai« 
bufdam  quoquc  par  vir tus  uciti  &  ex« .  , : 
prcfsi  ccnfcatur :  6c  quandoque  etiam 
.  cxpreisio  corum,qus:  taciteinfunt^ni«> 
hil  prorfus  operetur  :  ijtiemddmtdMm 
gloffk  fir  Dd.  ift^s  tdfm  diftingumtt ,  & 
ixemfluJecUrdut ^  m  dJ.i. ff.de  rebm^  ^ 
crcd.fi  cert,  pet.  l.  j.  ff.  de  legat.  1. 1.  ali^  ^ 
fmMud$.i47.  ff,diC9ttditi  &demMftrut. 
d.  Lcxpreffa  nocent.  ips*  de  regul.  iur.  L ; 
non  reile.s.  C.  de  fideiufforib.  &fimilibi 
attamcn  &  lioc  conftat ,  quasdam  ca«» 
cite  fa^a  valere ,  qux  cxprefse  fsiQA   '  ^ 
ffon  vaicanct  Undcfiliasfamilias  ta«  79 
citc  rcpudiando  bonorum  poflefllo- 
nem  vcl  hcrcdiratcm  ,  patri  prxjudi- 
cat./  /.  ubi  Dd.  C.ifuiadmittiadboner. 
ptffeff.poffunt.  exprcfsc  autcm  pra^i  udi* 
care  non  poteft.  l.fin.in princ.  C.de bon. 
fuaUbtr.  t  Sicremi(&0)uramcntica*  80 
lumnis  exprds^  £a^>  non  valct :  ta* 

y   j  citc 
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540       5.SUNT  IT  ALI^,  If, 

cice  verdfa&aadniitutiur.  r.  >.   /.  f^/^ 

expreflusiuriserror  iencentiaiii  vieitf  tr 
81  fecus,  t  Ci  tacite  colligatur,^#r»tf/if/4. 

i»  e,  i.  den$md.glqf.in  l.  ex  diverfo.i^.^, 
•  «f^. ^ ^/«/^  matr,  Deeimu^  d.  k  ttefrejps, 
jps.».3^&4.ff.de reg.  iur,  Et hac  derevi-. 
dedttir  AmoU.  d*  Reygerdn  Thejkmro  iu- 
rit.Ji/htit.  de  t4citfi,(^e^  • 
tft  Sexto  nihil  movct,qu64  contra^a^ 
libeto  conTenra  feme]  celebrati  ic  per* 
fe^i ,  amplius  retca&ari  aut  re&indt 
nequeant.  iait.  tit.  inf.de  empt.t^vend. 
§,m4»dstumfi^u.iff/rJ€  mdttdste.  l.fieu^ 
$uitie,s.  C.de  dhlig.  ^'rfi^.lllud  namqs  ve-' 
i?uiiieft,fi  juilolegitimoqi  cofcnfuiniti 
^perfcdli  fuerint,C$terum  noftro  hoc 
cafu,  quo  quisin  virgincmduntaxatt 
nihime  vero  in  vitiatam ,  fi ye  deUba- 
tam  at>  alio,coi^enfit»aut  nuUus  plane 
confenfus  (cum  nihil  tam  ntcontra- 
cium  con(cnfui,quim  error.  Ifperer- 
83  rflrtf./f^</(p  w^<^.^deprcheditur;taut 
'  iialiquis  fuit;poftea,patrato  adultcrio> 
perfide  ^oe^ti^  fiuf  £i^i|siixitiis. 
,    '       ,  .  §cpt*. 
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ScptimoQon  refragacunqood  is,qui 
cum  alio  contrahic»  vel  fit ,  vei  4cbeac 
'  eSc  non  igaaif  us  conditioois  eius./^4tf 
fitmMlio.  ig.ff.de reg.  iur.  f  &  damnum»  84 
i)uod  qnis  fna  colpa  £entit*  fibi ,  non 
aiiis  ioiputarc  debeat.  /.  quod  quis  ex 
ful^a,203.ff.d.tit.  c.damnum.fd.eod.in  6. 

Proinde  &  rponfus  (ive  matitus  (ibi 
.  ipti  imputct;qu6d  nop  diligcntius  an. 
■  tefibicavetitatque  profpcxetit.  Nam, 

qui  cum  alio  cootrahit,  £icile  inquirc- 
ic  6c  cxplorare  poteil  conditioncm  il- 
lius,quocam  contrahit»  utr^m  pupiU 
lus  Ht ,  filiusfamilias,  prodigusy&c. 
Ideoqucn  hoc  nonfccerit,  Hbiid  me« 
xito  im  p  utaverit.  Secus  autem  fe  ret 
habctinmulierc  ,  quiP  fe  pro  pudica 
virginevcBditat,  cijira  labera  vtrgini*^ 
tatis  perpcilay  atque  coitupta  fit.  Haoc 
omnes  pro  virgine  habcnc ;  huius^ue 
condifip  vcl  quaUtas  diligentiiis  iii* 
quirinecpoteil»jaf^debc(,  Jumquiii. 
prxfumptio  eft,  qupd  {]( incorrqpta,  - 
proba  &  hondfta.  d,€.femelm4lm»  S.  uld 
gLdereg.iur,  iit  6.  dr  Ugib.^fimiM^^frp^*  - 
ms nu.dHegAtit.  Tum  quia  ciufmodi 

Y  4  '  quali-  ^ 


J 


quaUute$  io  renfos  &  ocolos  ooo^^ 
currun^:  ncqu?  (bAUffiei:  aliquis  na> 
toriUis  Incft  hominibufr  >  undc;  Ibtim 
^ppareanrboni  aucmaU»  probiveUm<> 
probi.  Multis  nquidem  fimulationum 
invplo^ris  f  quaii  vciis  quibuTdam-* 
li3turauniur<;uiurq$obteoditui;^oQ^t 
iocuU,vuItus,per(aepc  mcntinnturyOW 
tto  vcto  rfepi^me.  Ac  ca.prop|cr  (/^ri. 
h»f<  Qictr^He  44  ^Fr^trem)  utquif' 
quevif«ftoptimus5  itadi^ciUaicefle 
«UosimpcobosrufpicAtur.  Sed  &  da- 
fonvm ,  quodquis  fua culpa,  hoc  eft, 
jDdgna  quadapa  ^  fupioa  ncgUgcnua» 
fiultaquadaip  credulitate  feotit ,  fibi 
ipfi  imputare  debet.  i.c.d^mnnm.uM' 
.  ft^'  mr,  m  4»  Qudd  U  vcrd  quifpiam  iii* 
liitiquadam  bonitate  &  fimpUcitatc» 
nuixime  ubs  iiuUa  pcnitiiifratt^infi»» 
Ipiciprubfit ,  dcccptus  6Li;}fsm0m^ 
tusfucrit:  hoc  profc£t6  cafu  ut  deci-- 
picntifuafrausfMrodcfle  j  fic  dcccpto- 
fua  credulitas,  bonitas ,  5c  nmplicitas 
obcfic  oeutiq^am  debet.  eUil.  leg.  r.  m 
ftmcip*  debet.  ii,    fi»,  cum  L 

Ji.qttent.ff.dedel.m^l.  L fiutJr4Mdem.  7 
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Imst.  'I>i  Na>>Tits; 

ddduSiis.  num.^z,  ' 

■  Odavo ,  <ion  recUunat  UlpiaaotMi  %% 
LdUoqum^iu  ^d^M  eontrdh*  emftMSoi 
docer,n  quis  virginem  fe  emere  putet» 
cum  iam  iit  m  ulier ,  empticmm  vale- 
.(e:cu  m  ia  lexu/ed  in  quaUtate  tanp 
t^mnterratunL..  Licet  enim  eo  cafa 
cmptioftridoqaidem  iure  vaieat^  oi- 
i^ilo  tameo  miaus  a^ione  exempto^ 
contra^us  emptioiiisrefolvitar»«rA/r 
Vlfumm  difirtl  tradu  $h  prddiiid  k  tx 
pmPto.ji.§._fi  qnis  virginem.  s^ffM  dSit^ 

mi.  tmft&veifd,  Qpodii  tlladio  em^ 
ptiooeviliffiau^aacilias  aequum^  ju>* 
ftum  videtur :  quanto  magis  in  matri- 
monio,  quod  coo(ortiam  oo^nit  vita^ 
&  perpetuam  atque  indi  viduam  con^ 
liietadinem  continet ,  valerc ,  idquc 
.  xelciodi  debet»  i,f,depdtr,  poteft,  L  t, 
ff.de  rittt  nuft^  PrxCertim  cum  hoc  8^ 
cafu  necdamoum  «ftim«ri,oe€ioter- 
eiTe  prasftari  ulio  modo  po&c  Quis 
eninu  ,  quid  intetAt  intci  conjunr 

^tooem  caft»  virgiois »  ^  (cortatri<- 
muUcus,  niii  .prorCu$.ib)pid^s.atr' 
i  y  j-      '  quc 


que  eiiiocaementis^oa£Kil^s^iiii|* 

ycrit  > 

f    l^oab  minitaecontndicU l.Bdrhd» 
rim  Pbilfppus.  3.ff-de  ofiukt  frMtrmm* 
ubi  cuoi  illud,  quod  ^  fecvo^cui  pei  ec- 
forem  vel  ignotanti»m:qttaiida;m  plcdBi^ 
toria  dignitas  fuit  decccta ,  cum  pto 
homine  libero  haberetur ,  tempore 
officiigeftueft,  publicsiitiiitatiacai^: 
sa,&hum  anitatis  intuitu^ex  alio  c  vea- 
tureprobari  autcetradari  no'debeae: 
idem  &  noftro  ia  cafiidiceadum  vidc-, 
turjquodnimirum  matcimonium  ft». 
inel  cofttradam,ob  aliam  evcntain^» 
puta  qudd  axoc  pciusab  aUo  cogaita^ 
&  ftuprata  deprehendatuc,publicico- 
modi  &  hunlaaitatis  coacem  pladont 
haudquaquam  refcindendumQt»  vel 
rctra£landum.Rerpondeturenim  pri- 
mojquodhene  geilam  cft  4  iec  vo,Pcab>. 
turi  &pdo ,  r6pcob|ci  aut  cetca^ari 
haUo  modo  debere » wtfii^i»ttrfm4)i 
'9mrb0eAetMr^mm4Uig4tdLi.fitferveri^ 
refrobari,  ff.  de^j^.frAtor.fer  l.fitt- 
fimm,  j/.  iitiiit  vtrbu  j      debet ,  ^uid 
Ifitf  {^fifimdim  Ugts  db  iaitio  Adurn  efl» 

^  ■  ♦  '     -  - 

f    ■  - 
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.    .IHST.  Dl  NuPTlIsi 

f^iSi^tvinturtfufmMri.  cJeddmifUft. 
$mt$r.  Li.  «gr  fin.      2.ffM  umifi^&uj^ 
.  frivdto.  L  fi  nan  expediertt.  6.  §.  iff.  di 
'  k9t$.4m&irit;iud.popd.&Lmltffdirib. 
ior.qHifuhttttiUtf^e.  Ergbquodmale 
gcftum  eft  ( ut  in  propofita  (pecie  )  rc- 
probari&feuradariomniBo  meretitn 
perfargumentum  a  contrariofeoru^^  g^; 
in  jure  eft  fortiftimum  & frequentiftl- 
mum.  L  J.  §.  hmimt  riifortifiimtt9m.ff.  dc^ 
ij^c.  itut,cuim49tdeftimrifdt£i.  multit 
mltmj  NiiiiMiBvirlhtrdiim  Topitmligm^ 

iih.ioc.dfimtrmrii/im/m^mmitMtm.Dcin* 

dc&hoc  breviter  refponderi  poterit: 
.  iila  t  plane  di yerfa  6l  diflimiita  efie :  ae 

proindenihil  indc  valide  inferripolTe. 

L P4pimi4mus.20ff.de  minorih.2s.4m.Lult. . 

ffidicmlmmotUmtirih.  i.  ^imtm.  27.  §.pi* 

mmitff.  de  mur  &4rgent.leg.  Lcmm  quirt^ 

Omr.  t2.  cum  DJeqq.ff.  de  except.  rei  ittd. 

^  i.  mmtmrmiitir.  12.  §.  i.ff.  dtmcq.viimmitt. 
^  poff.Linterftipul^ntem.  Sj.  §.  S4cr4m.  v. 

fidhmcdifiimilt^funt.fdivir^.ihtig^^ 

iate^n4t4ies.io.C.deproh4t. 

l3ecim6  nihil  noftras  decerpit  fen-  9Q 

(cnti»  I  (^ttod  f^l^a  (ania  ( piaeicf  tim  fi 
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§.Su^T  ET  Ai-r*.  irt 

'\      impulfiva  duntaxat  fit ,  ut hoc  nbftra 
.;. , .  r  tafUj&nonfinalis)  adum  vclcontra- 
. .      0:um  non vitict.  /.  demonftratio,  17.  L 
,  falfa  denionflratio.  3 3 .ff.de  cohdit.  ^  de^^ 
monftrat.  L2.C.  de falfa  caufa  adie^a  le^, 
'  /  ]  gato.  Quoniamid  iocum  quidcmfibi 
./  ' "  vedicat,  fifimplexcaufaimpulfivafit: 
V  fecusveroeft,  fi  eo  quisfioe(quo4inf 
' :  dubio  feraper  prasfumitur )  matrimo- 
'    ,  nium  contrahat,  ut  virginem ,  &  noh-# 
*  *  M^cvirginataaj ,  ducat :  quain  fcihcct 
J;  '  cranium  rerumifecundarum  &adver- 
.  t  farum>fobolisq;cert3B,eertam,fidam,,' 
caftarp  atque  pudicam  fociam  &  adju- 
\'  tonum habeat. Hanc autcm fidei, pu- 
?  dicitiae  &  foboUs  certitudinem,a  prius 
yitiata&  deflotata,adcoquemerctri., 
ce,cert6&indubitat6  fperarc  vix  po- 
terit.  can.fen.  ^ .  cum  ergo,  32.  q.i* 
'.  Undecimo  ,  nihilobeftautmovct 

cxemplunu  Salmonis  Principis  tri- 
ri^^  busj^das^&  Prophetasrqui  pubh- 
'  '  -./Tcas  mcrctriars  ,  proftibula  &  fcorra, 
uxores  duxiflc perhibentur.  lofc.  2. 
^^&3'  &  cap.  6.  V.  22.  &  23.  iunSto  cap. 
Mattb.  I.  v.f. O/ea.c.i.  v»  2. &C.3*  '^- 

acpro  , 
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ptzm  pEQ  prasftiterint :  nquidcm  cx 
maliStbonas  j.cx  impttdicis » pudicas 
feccrint.  d.c.p€nMl$.^ultim  ^^.qusfi.  i., 
Idcoquc •fintcropcra  cli^  itatis,non  9» 
minimumciieccnictur  j  ita  crrantcm 
ab  crrorisfaifcmitarcvocarc^hocefty 
publicam  mulierem»  e  iupanaricxtra* 
^m>  in  uxorcm  duccrc,  ficqucrcmii^ 
iionem  peccatorum  mer^ri.  c.  inur 
ap£r4.2^.iefian/kUk.  Niiiilfinquam^ej&» 
empla  iila  movent.  t  Tum  quia  non  9 1 
exemplis^fcdlegibus  iudicandum  eft. 
1inimtiudixt3.  C.  defintini.  dr  intirh^ 
€Ut.4mJud.  Tum  quia  funt  (inguiaria^ 
&fcopumac  ncrvum  propofita:  quas^ 
fiionis  non  actingunt.  Nam  qusftionis 
Cftrdoin  eo  vcrfatur :  An  Iit  iegitima 
matrimoniircfcindendi  caufa»  ilxjuis 
mcretricom  pro  virginc  ignorans  du- 
xerit  l  Atqui<  Salmon  non  ignprans 
compreiTam  provirginc,  fcddecanta-^ 
tam  olim  mcrctricem  Ratiab  in  uxo-^ 
rcm  fciens  duxit ,  Iof6.  verf.  22.  Poftc* 

fiBSCxemplam  4^  PropticuOfcj|ini<«' 

nus 


:  S48  S  U  N  T  tt  A  L I  itj  1 1; 

aushuc  poteft  accommodarL  Nofxs 
enimfentiendum  eftiUxorem  Prophe^ 
tx  fcortum  fuidTe :  ftd  potius  nomen  ^ 
taotum  fcorti  gefli^e  )  ut  hoctypo 
irraciitasdeipirituali  fornicatione  ad*^ 
ihon^rentor:  mtdnn^iavit  D.  p.  Andfi. 
OfiandirMglo^isfufirhuncUtum^xvsBL 
quialoca  illa,  pro  meretric^o  conj^-  ^ 
gio  addudaaOd  prasce^ti  font^fed  con<> 
filii^&quidem.abhominibus  dati,  ex 
quo  nulla  oritur  obliga  tio.  Iz.  § .  ult.ffi 
manddti.Lconfilii.47.ff.dereg.iur.  Ci  ntU* 
l^exconfilio.(f£.eod.t.in(f.fConCilmm 
quippe  non  eft  neceflitatis  2  fcd  libcras 
omnino  voiuntatis>  c.cumolim47.dtdr^ 
bitris.  can.  ult.  14.  qudfi.i.  can.  ttkim^  - 
infinAiftind  4.  Proindeq;con(ilionuU 
laineft  parendi  necelfitas^ /. 
77.  mando.  24.ff.de  legat.2.  (^iigituf 
cxempitim  Salmonis  ^Ofeas^  nec  noii 
fuafionematque  conliiium  prsaliega^ 
torumCanonum  fequi^&opusmiferi^ 
cordiae  i  in  mc^retriceducend^  ^  eiqs  ia 
viam  reducenda^exerccre  defiderat:id 
'  fancfponte,  fuoq;  periculo  faccre  po- 
tcritjtamctiiii^iege  ad  id  adftriiH^ 
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I N J T.'  bl  NuPTIIf."  34-9 

-^tm»^  Quinimorecuad^m  Solomo- 
liem>  Chryfodomum ,  HicroQymumy 
&  Ambro(iom,infipiens,cradelis«  io^ 
fiiilus » leno  &  pacronu^  cuxpicudinis 
r«putatur,t<)ui  velmerctricjem  ducit,  9  f 
xci  dn&am  tctioet :  ciHm  io  ea  nuUa  lit 
vel  fpes  iidei ,  vcl  pudicitix  certitudo.^ 
frdJfiff.caff.i.c^  z.drptsn.  §.  ctim  erge.^i. 

MmiftrdtMm.n,s6 .  Quid  autemiqusfot  . 
opere  iAhoc  turpitudinis  &  infipienti^ 
pleooyquodiDeo  nec  madatum,  nec 
\  SyricioPapa  probiatu,re4interope<' 
lacarois  Deojion  place0iiareproba*< 
tum  fuit»merebituri.Q.uidi  Ne  gry  qui. 
demrcmiflfionis  peqcatotum:  cunu,  • 
ipfi  dttefiam$€  Chriji» ,  operibusfuis  jdi» 
Vinitus  praeceptis  optimis,optimo  ftu- 
diofadis,niIaliudmereatur,qutfrugi  ' 
liervus  dici  noo  mereatur./^«A/7, tM^^  v  / 
.    Duodecimo&poiliemonihilpror-  .  - 
fiis  aiiTertioni  noftrx  detrahit  t  quod,  (i 
pra^fenti  cafuaccu^atiof mittacur^  vei 
innoccntlbus  quoque  pcifonis«ii  levi-» 
busfaciatifvemaritis  i  propterqualci^ 
^iinq^fuipKioncf  aut  oifealiofies^ii^o 

«tiam 


InST.  DB  NuPTIIS.         5f2  ' 

fivepattiuxorispendere,  uxoremque 
ttiAnetc]ubeaLtur.  DeMer.  22.ver/^it^ 
(jrjp.  ibiqueCbytrdus.  can./ktis  hinc  afn 
faret.  14.  caup33*  quajiio.s.  Late  enu^ 
'CleatiEberhdrdusSpeckhanceut.i.qud^ 
fiiin.  iur.  elajf.z.  quafi.  7.  e^  quafi. 
S.  cum  fequente.  A  rqj  h«c  de  prima  di- 
Tortli  caufa  ruffidai) 

Secunda  divortii  ^  vel  matrimonii^S. 
fol vendi  caufa  >  eft  malitiofa  deiertip: 
quando  fcilicct  homo  iniidelis  & 
^^y®^  %  nulla  honefta  aut  neccffarii 
causi  coadus,(ed  vel  temerarii  levita- 
te»velimpatientiafreniconjugaiisim«  ' 
pulfus^  coniugem  &  liberos  dcferens^ 
'  periidus  incertis  fedibus  hinc  inde» 
xuultis  annis  evagatur.  Hanc  juflamt  : 
iirmam^  &lcgitimam  diffolvendi  ma- 
trimoniicauiam,  proindeque  defertaB 
ac  innocenti  parti  poteftatem  cunu 
alio  nuptias  contrahendi  faciendam 
eife  >  merito  tum  Theologis  quibuf^ 

.  dam  1  tum  Jureconruitis  fanioribus  vi« 
ilim  eft  :iiqiiidem  pars  de(erenslegiti« 

me  (piita  tribus  edi&is  pubiice  propp* 
iitisjcitataabco^cujuseadere  notio 
'     r  .  >.  Z      cft,ad  ' 


I 
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.   <ft>adcon)^ugem{ivepa^Cemd^  . 
,  nohredcatj  ftquecum  ea  nonrecon- 
.  ciliets  aut  cauras  fuas  defertionis  noa  ; 

>  ^rinth.  7.  verf.fs*  ubi  Paulus  diferte  in^ 
j  hascverba  produnciat^^f^  infidelisdif  ' 
»    cedit.^  difiedat:  Non  enim  firvitutifub^ 
.  USiu  eH  frater  i  vel  foror  in  tiufmoJ^^  1 
V    ^oc  cft»  deferta  pars  non  cenetur /pro- 
ptermalitiof^m  coiugisdefertionemj  | 
perpetuoi  matrimoflra  aMiner^  | 
infignis  Theologtfo  >  D.  D.  Andreas,  Ofianw. 
der ^VniverfitatU  hmm  Cancellarius  di* 

g^ifiimi0  i  ex  Dominoparentefiioibidem 

apppfiteannotavit.H\x)ns(!inciQnt(ini^^  \ 
99  cvidenseftratio:Tum*f  quiaalias  pars 
innocens  abfq^  culpa  iiia  >  jure  ftio  pri» 
varctur)  quod  fieri  minime  debet^,^/- 
^  firetionem.6:^Mltim.dleO  j^uicog 

confanguineam  uxoris^(jrc.  i*Tum  quia 
laquei  confcientias  innocentis  perib- 
.  jia?»propter  fcelera  aliena^nequaquam 
funt  in jiciendi ;  cum  delid^  fuos  au-*  ! 
tliorcs  tenere  debeant.  1.  Jancimus.^2.  , 
C.depams,  .j. 
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Inst*  de  Nuptiis.  3fJ 
elt  qua  Canbnift»  >  &  horu  aflcclas  pro- 
bare  annitunt  ur  9  defertas  &  innocenti 
parti  nunqua  pcrmittendungi  cffe,cuni 
alio  niatrinnonium  contrahere:  niH  de 
morte  conjugis  liquido  conftiterit. 
Quandoquidem  tcxtusiftiusAuth.no 
demalitiosa,  kd  apert^  de  neceflarii  . 
feuprobabiliabrentiatradat:quando. 
nimirum  maritus  legitime  ad  miUtiJ 
deledus,abeft:.Tunc  enim  donec  vivit 

,  maritus,  uxorinubere  altcrinonper-        ,  . 
inittitunnifi  de  morteiftius  certior  fa- 

^a  fit.  cJnprafintM.  ip.  ihij^  Fdnormit. 
de^onjalth.  ^c.  BominHs.  2 .  deficundk 

^  a»isr///Af.Neq>  vero  ftatuendum  eft:  Pau* 
lum»  qui  defertionem^  quoquefcpara-* 
tio  n  is  cau  fa  m  co  n  ft  i  t  uit  Or.  4//i:7.if'.^^ 
t^.-^^.^advciffariGhrifto,  qui  folummb- 
doadulteriuoi  divortii  caufam  ponit» 
Matth.  diSio  cap.  j.  verf  32.     cap.  ig. 

/i/^^fyTp.  Chriftusenina  loquit^ 

ibna  ^  temere  abjicientc  cpnjugerrLij^ . 

-4}Uodniinimelicereaffirmat.  AtPau-^^  ^^^^^ 

\lus  loquitur  de  perfoaa  infufte  de- 
icrtl»  cuiMagiftratus ppem  ferre  de- 

liciCji  ut  polfitpie  &tra^ 

^^^r  V.^' .  \:-Z  - •  a-,  ^  quod 

'■■  ■  r  ■..     '■■^- .  \.     ■      .V.  '■  •  ,  •*    ■'  ■"     "  '•       ...  .  '  . 

'    ■       ■■'•■.■  • 
.  i-.    ■  '  .^'  ^  •_...■ "  '■,    ■.•  .<•'  ' 

i '  ,  • ,         .  ■  •       •'■■.%;  •  .-. "  \  •        *    '    '     ■  ■■  ■  > 

.„-'(■'  V  y  •*  .   ''  ■  -      ;    •  > .  ' 
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quo4  iit»  dtttn  cinovasnuptias  concct ' 
dit.  Breviter :  Chnftus  de  facientcdi- 
vortiuimj  Paulus  autcmdc  patientc  d^ 
vortiumiloquitui: :  ficutimnperperam  . 
declaratD.HemrningtHsinlibeUoM 
iugiOy  (jrc.  circa /ecundam  divoftH  eoM^ 
fiim. pagMibi  iSS,  Atque  de  hac  fecundk 
divortu  caufa  conjulantur  etiam  D.  Z). 
Hunniu^  Qonimem 
\  19*  pag,  niihiiip.  D.  D.  Martinus  Cbem^ 
nitii€s  tn  Exam.  concil.  Tridentin.part.  12  • 
Can.6.&f^Sejf.8.p.262.^feq.dematri^ , 
mpnio.Bafiius  2d6nneru4  in  traSl.de  ma* 
trimonto.cap.y.pan.s^^chneidevvin.in^  ^ 
hocnoj}rotit.part^4.  num.zp.sj.&feqq. 
,    foachimus  a^BeuJi.  in  tra£i.  de  matrimon. 
€i  26.cumfeqq.  Alberic.Gen*$l.Uk^  6.  di^ 
jputation.de  nUpt.  cap.:  14,  &Cyprami» 
tra^.  de  connubior.  iur.  part.  i.  de  jponfa^. 
lib.cap.  1$.  f  ^f  .nuni.  io.  ubHetidmlatif 
;  Jime  expUcatp  nun^  religionis  diverjitas 
Jjpnfaliavelmatrimoniumdijfolnjat* 
162  j   Tcrtia  divortii  infiitttcndi  c:au£i» 
perhi  betur  impotcntia :  ()uj^  yci  natu- 
ralis  cft»  vcl  accidcntalis  perpctua^qug 
antcmatrimoniuiQ  contigit.  Sicnioi 

■  .-•       .  ■ 
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conftaute  matriiOQnio  impotetia  ac- 
cicliflret:  matrimoniumpropterimpe- 
dimentum  iftud  luperveniens  dirinai 

maxime^nfineculpataleimpedimen*  * 
tumuniexGonjugibusobtigiiret.  Vc- 
rumficulpafua  vir  virilia ,  velmuliet 
pudcnda  amiiiflet  ^  aliudve  in  dam- 
.  num irrcparabileincurriiTet:  fatis.du- 
yuni  vidctur,  qu6dfanus,viresquena- 
tura^integrashabens ,  ob  eulpain  alte* 
^  i:iuscontinete  debeat:  undc  iioc  caCu 
cumparte  innocente  difpcnfari  pofTe 
credit  Panormitaqus/0  c.exUtim.3.m 
de  fiigidis^  maUficiat.  qucmrcfcrt 
Seujl.djr.de  matrimQmis.c.14'.  / 

Csterumnonftatim,  ubimulierdc 
debiUtate  Uve  impotentia  mariti  con- 
queritur^eamque  fatetur  maritus ,  io-  , 
cus  (blutioni  matritrionii  rel^iquitur: 
fcdnecefrccfl:,  quodmaritusabinitio  . 
contradi  cohiugii  per fotum  trienniw 
um  cum  uxore  coirq  non  potuerit. 
Novell.  22.  cap.6.  ^  Auth.fedhodie.  inde 
defumpta.  C.  de  ref^udiu.  NiCi  in  conti* 
nctiimpoteatia  iegitime  probari  po(r 
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X\t.€Jaudalnl€m.  s.ibiyfi Jrigiditasprius. 
frohaTinenfoJfet.dejrigid.&mal^^ 
\^omodo  autem  impotentia  probetur^ 
foji  PanormitanHmaJe  citatum^abundi 
indieat  IohannesWernheruiconfiLs.nu^ 
/.  tom.  !i.^onfilior.matrimon.  lurifamfid^ 
tor.  Germanor.  &  Hieronymus  Gigas  con^ 
fil  4^4^  Et  fi  vcro  hac  di  vortti<:au(a  f  ure 
divino  Jioiiiinatiai  non  cxprimitut: 
.nianifcfta  tamen  rationc^  cx  ipfisSa- 
'  crisliteris.&^raufatQmefficigtc^tum 
(03.  iiaali>pccita  cdp;:obatur.  f  Cum  cnim 
matrimonium  a  Deo  fit  inftitutuni^. 
Cenefi2.v.23.cfinaliS'^ttUere^defrigid. 
^  maleficiat.  non  tantum  caufa  pro^ 
creaad^  (ohoWs.Genefi.v.zSSzd  etiam 
libidinis  coerccndas  gratiii/.C^r. 
jicgariutiqj non  potcil:»  quinille »  qui 
igQorans  contrahit  cum  impotente, 
^    ncquc  vcre  conrentiat  s  ncque  remedi* 
um  ullum  refrenandi  libidincm  ha«. 
«04  bear.  t^i^quiadeeft  verusconfenrus, 
^  qui  eft  cflicicns  caufa  conjugiij  &  cau« 
fafinalis,  ut fufcipiaturproles  ,cvite-  - 
turquc  fornicatio :  lion  cenfetur  maw 
trimonium  ^  ii  quis  impcudcns  cum 
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impocentccontrahat:  tum  quianihii^ 
confenruitam  eft  contrarium^  quam 

L  2,  in princip.  ff.  de  iudic.  Lnm  idcircd p. 
C.  de  imris  ^  fa&.  ignoraMia.  ^  Tum  loj 
quiahoc  caru  nuiia  maris  &  fceminas 
^conjpn^io  intclligitur.  Mafculus  fi- 
'^q ui dem  yel  ra  ul  i er  i m  potens ,  p ro  pr i  e 
&rc^undum  rcrum  natucam^vcre  mas 
aut  foemina  non  cfl::  cum  homo  na* 
turaliter  &  gcnerarim.  a  Deo  ita  cdn«> 
ditusHt^ut (itfcecundus»  utqucfcxus 
fcxum  rcda  ratione  appetat:  atquc 
adco  gcQushumadum  pcrpetu6.con. 
icr vc  t  u  r,  ut  innuit  lufitntanm  Imperat. 
MdMovell,  iiJnprafat.  D.b.ffunmm, 
in  diSi.Commentar.fuper  Matthaum.€a^ 
pit,  5*pagift.  mihi  277. (jf*  cap.  ig-pag.iizy. 
Bafiliut  Monner.  di£i.  traStat.  de  matri- 
mon,.pitrt.s.'Cap.  (i.  t  Scd  &  confcnfusjo^ 
ille,  quo  initu^  gonjugiuni^  ,  vi Jpsa.  . 
Iiahcin  feconditionem  habet:  marl- . 
tusidoncus  &  aptusad  matrimoniuni 
fucrit :  &  ca  proptcr  marito  nonido- , 
iicoinveni;o » matrimonium  diffolvi- 
tttt  a  <kpcrindc  habetur ,  ac  fi  contra^ 

'    Z   ^  aum 
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dum  nonfuiflct :  qucmadmodum  dc 
muliere^qua^nondum  virlpotens  nu- 
pfit/traditumeft ,  camnonvidcrinu- 
ptam^  quia  virum  pati  non  poteft.  l.fe^ 
nultff.  qjuando  dies  legatorxedat. 

111  ud  fane  ex  difpofitione  juris  Ca- 
nonici  conftat :  fi  aliquis  vel  aliqua  fci- 
enternuptiascumimpotente  contra- 
xilfets  licet  vir  hacfpeciemuliereim- 
potentem  non  poffit  vere  haberc  in^ 
uxorem,  &mulicrviruminmaritum: 
quod  tamenteneaturhaberc  ut  foro-; 
rem  & hztxcm.e.confultationi.  4. defii- 
gid.t^  maleficiat.  Hujusque  ratio  hasc 
reddifolet:  quiaperfona  alterius  vitii 
confcia  proculdubio  fraudem  medj? 
tata  fuit :  proindeque  fi  divortium  pe- 
tat ,  fraus  illi  prodefTe  &  patrocinari 
nondebet.  /.  /.  in  frtncip.^L  neexdo^ 
lo. 12, ff.de doL rnaL l.itaque.  i2,^  i.Leum% 
qm.14..  §.  is  autem.ff.  defurt.  Beufi.  in  tr. 
dematrimon.  c.14.  NicoL  Hemmingmin 
libelloy  de  coniugio,  (^c.  in  3.  caufa  divor- 
tii.  ^fialter.  ^c.  pag.  mthi  194.  Hanccjj 
fcntentiam  D.Bidcmbachius  inProm- 
ftuar.  connub.  Append.  cap.  7.  q.d.p.  ss7' 

cxera- 
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exenapioDavidis&Abiiag  Suiiamici- 
dis  confiTmat.  t-Reg.  i. 

QuaBri  hic  fortaifis  non  loeonvcni*  io8 
^nter  poterit :  an  etiam  propter  fteriii» 
(atcm  u^oris  matrimonium  diirolvi 
queatf  £t  q  uanquam  olim  fteriiicarem 
juilam  fuiffc  divortii  caufam  ,  pateac 
€x  1.  vitmM.  do.  §.fin.  iun£la  l^fiq^  jf.de  \ 
donat^  inter  vir.     uxor.  fSr  GeU.Ub.r7. 
ca/f.ifltim.  arc.Jfnem:  ^tumQahod^^ 
niatrimooium  propter  fterilitatem  u- 
jcpris  noa  diirimijCerto  certius  eft:cum 
uxot  fut  paulh  4ntc  monuimMjdncsitMt 
fion  iolum  liberorum  quasrendorum 
caufa  ifed  etiam  ut  icortatio  vitetur,& , 
pioprcr  humanitatis  foiatium^^i^r^/i/^ 
p.  Augujiiheinc.  nuptiarum.41.  eaufzj. 
quajl.i.  Etpcasterea  ufu  compertunu 
eftjmulieres  ,  quas  nunquampepere* 
runt ,  anno  demum  quinquagefimb 
peperilTe^r^r^^/^  loanne  Borcholten.ii$ 
tra£iat.  degradth.  cap.  quando  matrimo^ 
niumfolvatur.pag.mihiiio. 
;     Quarta  cauia  divortii ,  eft  venefici*  xo^ 
lim,  &  infidix  vitac  conjugis a  conjugc 
ftru&a&./t  confenfu.i.     qua.  2.  C.  dere^ 

Z   s  fudiis. 
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fudiU.  Novell.jij.  c.$.§Ji  quolibetmodo* 
(^c.  9.  Monner.d.traii  dematrim.part.jf. 
c.  15.  VVefenhec.  in  f  aratit.ff.de  divortiis 
^repud.n.ii.Connan.  lib.  8.  Commen^ 
tar.  lur.  civiL  c.  12.  Borcholt.  d.  traci.  de 
gradib.pag.  134.  Melanth.  in  fuo  libello, 
deconiug.  in  quatfi.  de  divort.  propter  fa- 

no  vitiam,(^c.  f  Quam vis  Canoniftaj  hoc 
in  cafu  conjugium  dirimi ,  quoad  tho- 
rum  &  menfam  duntaxat ,  non  vero 
quoad  ipfum  vinculum  conjugale,c6- 
tendant,/>^rr.  /.  &  2.  de  divortiis.  Dio-^ 
nyfim  de  J^rancifcis  confil.  sS.  n.7.  &feqq. 
tom.i.varior.  confilior.  matrimoniaL  Co- 
^arruvias  in  Epitom.inlib.  4.  decretal. 
part.  2.  c.7.%.5.n.i.& 2. Moz,.  in  traSl, 
dematrim.c.ult.n.6s.&66.  Beufi.d.  traSl. 
de  matrimon.  c.g,&  10.  Schneidevvin.in 
hoctit.part.4.n,i4-&feqq. 

Px  Pra^diflis  paruni-»  obftarc  videtuft 
quod  quidam  ( D.  Chemnitiusin  multo-^ 
ties  aUegato  Exam.  Concilii  Tridenttni^ 
part.  2.  dematrimon.  can.  6.  Sefi\  S.  pag. 
mihi2  62.  Be:^  in  traSl.  de  repud.  &  di- 
fvort.  pag.  mihi243.  & fiqq-  Alheric,  Gen-^ 
tii  lib.6.denupt.  c.2q,  Treutler.  volum.z. 

dij^ut. 


V 


•Inst.  de  Nuptiis,^  3tft 
dijpat.  6.  tbefg.  dd  lit.  C  ^4/i/>exifti* 
mant:  proptcr  nullum  crimen^adulte* 
rio  excepto^matrimoniumfolvipoflct 
inotitextu  »  qui  eftapudMatttiaeuou 
cap.s*  verf.32.^c4p.jfi.verfQ.  Quibus 
tniociscumChriftus  tantum  excipiat 
i7B^vWi«ii^hoceft>fornicationem  (ivead- . 
ultcrium :  reliqua  cri  mina  ( puta  venc* 
iicium,lenocinium»&c.)admatrimo- 
jiii  folutionem  fufficientia  eiTe  non  vi- 

dentur;propterea t  quod  de  unoafiir-  lu 
^matum^r  dereliquisintelUgatur  efle  - 

negatum^:itemq$  inclufio  unius ,  cen- 
featur  cxclufio  alterius.  /.  cum prAtor.  - 
12.  mprmc.ffi  deimdic.  L  maritm.  zuiit 
ihi  lafon,  C.  deprocuratorib.  Riminald.m 
1. 1.  col.  jS.ff.  de  offc.  eiu^ ,  cui  mand.  eH 
iHrifdiii.CagnoLinl.i.ff.dcreguLiur.c;. 
nonne.  /.  ^  ibi  Felini  ext.  deprafumptio- 
«i^.Illud,  inquam ,  parumobftar«yi- 
detur.  Nam  t  &nomeniive  vocabu*  II} 
lum  m^vHo^ ,  quod  apudMatthasum  al- 
legatis  in  locis  extit ,  non  iblum  adul* 
.terium,fornicatiQncm,rcortationem» 
vel  proftitutam  pudicitiam  fignificat: 

fe44c  (  fecmdiimf  dH^tmsinferih  v 
-  \  datosl 


Digitized  by  Google 


ddus  )  vcQcficiumt  ac  quodcunque 
aliudadukcrio  graviu$juit  asqucgra- 
vc  malcficiuin  dcHgnat ;  adcbqflatiffi^ 
me  patct^prgrcctiiQ  apud  Hcbr^os,qui 
omnc  crimen^  qup  abalienamus  nos 
ab  eo»  cui dbedicntia  dcbctur  ^  verlK> 
vfp^mce^  five  fornicationis  (qu«  H^br^is 
tdiciturnnilfl  tafnuth )  coprchcndunt: 
Utcum  Dei^iroMom..cdp.si,ver/^i4.pcir 
pulus  4iciturfornicar^ri5V1  yesanah/. 
poft  Dcosalicnos ,  hoceft  >  iequi  aUe- 
nos  Dcos  9  ycro.Dco  rclidQ*  Sc4  &  V 
apud  Mattl^xum  in  duobusdidis  lo« 
cis  (nimirunifcdp.s.  mrfs^.  ^c. 
4eiiio  expir^rsc  agitur^qui  uxore^ 
to  libcllp  repudii,  dim^t^tit.  Atqui  mu- 
^iete^dultcrium  corilrnittente ,  nooj 
da,^atu):repudiiiibcllus :  fcd  4iti{¥}U^ 
fupplicium  mulieri  irrogabatur. 
^i$.c.  ^^.^fi/7/«.Quod^tiqueevidea^ 
tillimunu  fuppcditarc  yidetur  argu-  . 
mentum:  dii^aaptid  Matthasum  loca 
no  deadulterio  tantum » fcdaiiis  quo- 
que  atrocibus  criminibus  »  &  caulisy 
fubftantiam  matrimonii  deftruenti- 
jbus^  accipienda  efte  ijicuti  trddiderunt 
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Inst.  db  NuPTifs. 
yf^efinbeemm  pdratif.jf.de  div$rt.fi^ 
repud.  di£io  num.  u.  Borcholt.  d.  traSl.  de 
gradib.fag.134.  Olemannm  adlih.  i.  dim 
Jputatien.  imr.  civiL  Inftit.  Giphdnii.  dijp. 

.  3.  num.so.  Connan.  d.  lib.  8.  Commentar^ 
deiur.  civ.  c.t2.num.s.  Heigim adprin^ 
cip.tit.f.depatr.foteft.ntim.2i.F$rfteru$ 
lunior  lib.  i.  di(put.  3.  thef.12.  ^  lih.  uob^ 
firvat.cap.ii.tnfin^.Mtvttoim^n^  n 
niis  iUa  mpvec  ratio. :  quodii  locis  iiio« 
dp  allegatis  cxclun  va  particula>  N  t  s 
0mnibusaliisdjvoctiicauns,una&(a« 

*  la  excepta  fornicatione »  a  Ciirifto  op- 
pofita  efTct :  tucn  non  modo  illg  divoc«* 
tii  cauias » quas  in  Sacris  ad  literam  ex<- 
preOr^non  funt^  putaimpotentiay.vc* 
ncficium ,  infidix  vitas ,  &cc.  veriim  et.  • 
>am  illa^qu^  in  Scri  ptura  fundata,&  ab 
Apoftoloipfo  luculcntcr  cxprcffa  eft.  / 
AC^rM/i&.7«'z/.//.  nempe^  maiitiotade^ 
'  fertio^penitus  ejaccluderentur:  cum.ta* 
menhxc^Pauloipfoexplicite  pofita, 
hadenus  etiami  Clariifimis  Tiieolo-^ 
gis  & Jureconfultis  inter  juflas  folven* 

.  dimatrimonii  caufasfccundoplerun- 
que  iocoaumci:atafat.Zr4[/i«rjr/Ar^.  n.  gi.^' 

^  ■      '    '    '    s  -       ,  '  Ad/ 

•  ,         ■  .  ' 

■  .         ■  I        «  •  , 

■».■*■-  \  .       ■  '  ' 

.  -      .  _\  .     ■  4  ■  .      -  ,    ■  .  • 
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AdconfirmationcmilliusfentcnH*  • 
dictedit  non  contcmnenda  D.  Nicolai 
Hemmingii  au£loritas,qui  (mf.allega^ 
to  libeUo^decomugio^repudio^&divorth^  ' 
fub  tit.de  divortifs.pag.  mihi  ifo.  &feq^) 
poftalios,quos  tamen  no  exprefse no-  ' 
tninaty  argurhetis  haud  debilib.  often- 
dit:  DoQiinum  Chriftum  citato  locp 
{Matth.      x/.p.Xub  (pecic  una/cilic^t  ^ 

fbrnicadonis.totunigenas^adeo^;  et^ 
)amr.cliquagravia  fcelcraj  compreh6- 

diffe.  CujusTheologi vcrba,cum  ad 
;hanc  aflTettioneni  iliuftrandam  pluri-^ 
muconferant,intcgra  hk  tranfcriberq 
-  juvatSic  auremfehabent:j^Vf^^;i^^ 
fum  Chrijii  cfzwtH^  o;^Ka^g  accipmnif  no  de^^ 
^Jlituunturfirmis  rationib.  Primumenim 
^genete/anqmani^prfncipio^cocluduntl 
Mofes^  inqmuntt  Deut^  24..  ob  remturpem 
fermittit  divortiu ,  ^excmplum  reitur^ 
\  fispmitaduUenu.  Licebit  igttur  oh  alias 
resturpes^dr  cuminfamia  cotunQas  yfieri 
divortia)Utfuntparricidium ,  venenum^^ 
proditio  ^  vitainfidia^  t^c.  Adhoc€onfir^\ 
mandum^efiimoniu  Pauli  ( i.  Cor.7.  v.  ff.) 

jaddueunt:^^^^^ 

t..^:-  -  .i  .iri  <  '^: /  -  ^    .      '    .  .^'W-:^iX->»-^5«_-- 


r 


4  '  '  '\  . 
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Inst.  db  i^apTiis  . 

tHdUigatM frater^Htforor  in  buiulkodk 
Eccejinquiunt^  Paulm  dtferu  ,pr^ter for* 
nicationem^defertionemcaufam  facitdi^ 
VortiL  Nam fi  deferta  perfona  non  eli  aUi^ 
gata  defertorii  profeiio  non  moechaiur^fi 
nubetinDomino.Vbi€nimnuUumefivin-^ 
culumJibilibertaseHyadnouasquarendas  I 
»upti^Jam^exhacPau(i/ententia^unum 
gx  duobus fequi  necejfe  eH  >  videluet^  vel 
Paulu  chrifto  adverfari^cuius  haud  dubiit 
fiirituM£iantey(^fcripft,&loctttt§seB: 

t  veLchrifti  verba  accipieda  ejfe  omiK^  o;^ 
K6is  •  ut fub  una  certa {^ecie^  more  Scriptu^ 
rarum^genuccontineaturfubquoconfi^  \ 
mUes ^ecies  p  qujoadfceleris  gravitatem 
attinet ^contineantur.  Verum  cumfieri  no^  ' 

^  fotefirUt  pautusChrifio  fitCQtrarim:abf^  \  - 
omni  dubio  Chrtftus  fuh  fornicatipnis  no  - 
mineinteliigit  etiam  crimina ,  qua  gravi^  ^  • 

tatefornicationemvtlaquAnf^veletiam 
fuperant.  Pius  (^honeftusfuaritus  n%  mi^ 

nustriftatttfex  veneficio^  pafricidip ,  &  " 
facrilegio  u^oris^&c.fudmex  aduU^^ 
.  ]^omodo  autemhoc  dilemmafolvipofiit 
fine  Sophifiica^  non  video.  Hucetiam  vel 
maximefacmpu^^  d  Pha^, 

.  -    "  -^'ijii^  - 


§.Suvir  nr  alia  rr/ 

rifAUprofofitam.  I»mrogant  enim  Phd^ 
rifih  an  liceatquavis  de  caufa  {ut  ufitatu 
tum  erat  apud  luda4^s)uxorem  dimitteref 
Ad  hanc  quafiionem^ ,  Dominirejponfione 
dir^endam  efife  cotendunt,  ut fit  eius 
fifs:N§n  licet  uxorem  dimittere  quauisde 
€aufa  vefiro  morefed  oportetgrauifiimas 
ejfe  caufas,  quatis  efi fcortatio  s  utfcarta^ 
tio  fitfpfita  foLummodo  exempU  caufa. 
Hocpraterea  confirtnari  exifiimant  tefii- 
monio  Matthai ,  qui  ex  verhis  Domimfie 
fcribitcap.s.  Di^um  efi  antiquis:  ^i^ 
cunque  dimiferit  uxorem  fiiam  Tru^iKjo^ 
hhy^s^^At^^hoc  efi  yprater  ratiowtm  ad^ 
ulterit  ^  facit  eammo^chari.  Hic  non  *^^^ 
vHetfilum^fid  Xoy^  Tid^veict^  excipitur. 
Citm  ergo  Kiy^^  fignificdt  rationem  & 
proportionem:quidvetat ,  chrtfit  verba 
fic  interpretari :  ^i  dimiferit  uxorem 
fisam^  mfiobcastfam^  quaeamrationem 
criminishabet,  ut fiortationem  aquet ,  ac 
proporjtionem  quandain ,  quoad  fcelerit 
gTAvitatem  attinet  $  cumfcortatione  ha-^ 
beat?  Hancfententiammultipiilmpera*^ 
toresfecutividentur^  quk  muUacrimin4 
infuislegibusenumerant$prapterquadi^ 

"  i  divor^ 

•■  ,  •     *  ■     '  ' 
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Httrtladdmittmnt.  Hadenus  Hemmia*» 
gius.  Lcgcsautem^quarum  mcminit» 
{mtd.Le0nfenJu.8:c.  deref^ud.  NovelU 
22.c.is*§'i^&d.NoveU^i7.cJ.(^ 

Cuifcntcntise  (non  quidcmquoad  ii 
l^hrafin»  fcd  tamen  quoad  rem  jpfam) 
adeoqjnoftrx  dccifioni  aflcntitur  cc- 
lebratiffiitius ,  dcqucEcdefiaChrifti^ 
pracciariftime  mcrit^  Thcologus»  D.D» 
Hunnius//^  Comment.fuper  Matthaum 
eap.s^pag.  mihi^jo.  &€ap.  jg  pag.  ujs^ 
ubi  difeitis  tcftatur  vcrbis:  particuiam 
lianc,  N I  s  I,  (qu2e  in  duobus  modo 
iiliegatis  Mattha^ilocis  legitut)  non  fe« 
ciudcrc  cas  divortiorum  caufas  ^  quas 
adulterioatquiparari  pofTunt  ^  aut  ma- 
trimoniifubftantiaUa  e  veUunt:fed  ofv* 
poni  tantum  pravas  confuctudini  Ju* 
daeorum^qui  quaviSyetiam  levi>  fatui^ 
nulliusqj  momenti  de  cauia  ptotinus 
ad  rcpudia  vcl  divortia  facicnda  pro« 
Volabann 

.  Ineandemfcntcntiaconccditquo^ 
quc  Stcphatius  Szegcdinus  y  noninfi^ 
xnas  notasXheoioguSj  dum  in  Theolo-' 
gutjincera  locu  commnn^  in  loc.  de  dtvit-^ 


^^8     ^.SuNT  ST  Ati-ffl.rr* 
tie.tab.  t.  in ^ralego^l  intctcstetAitA 
fcribit :  ^idam  Liura^fiu  dtSib  Cbr^i 
mordicks  tnharentes  clamani  :  froptet 
fil^m  fornicationem  matrimonia  dirim 
poJfLj.  FerumcumPaulus  permittatre'^ 
pudiunt  palam'  inuUeri  fideli  ^fipropter: 
rJsligionem  negligatur^b  abiiciaturJ  vi^ 
roinfideli  h  ac  figmficet  y  non  in  fiirnica* 
tionft  tanrum  &infidtUtatU:CafibusfiaA 
trem  aut fororem  ab  altero  fepar^ri  pojfe^ 
fed  dr  infimiUbu^s :  (  L^it  enim ,  Non  elt 
fervttuti  fubieiiud  firater  aut  firor  i» 
huiufmodi  :  ubi  paria  peccata  intetti^ 
git )  Uquid§  ek  hu  conflat  ^ ,  Chriftum 
fornicati^nis  nomen  in  genereaccepijft^ 
per  metonymiam  %  ac  nomine^  firnica^ 
.  ticinis  yfeufiupri  f  includite  ka  fcelera^ 
qua  fornicationi  paria ,  aut  certe  mata-' 
ra  funt^  excludere  autem  minora.  ^ui 
ienim  pojfet  K^poftolus  contra  ftJtcepto^ 
remfiiumdocerc^?  Hasc  Szegcdinus: 
qui  in  eiufdem  rei  teftimonium  ad* 
vocat  D.Breatiumi'^///.  S.  de  Cafihuc^ 
&  Erafmum  in  capit.  y.prima  ad  Corir^ 
thios  ^      in  Ref^onfione^  ad  Phildfiom 
jttuml 
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Inst.  de  NuPTirsJ  369 
Et  nbvifrime  D.  Felix  Bidemba-^ 
.chius  m  K^ppendice  de  cduf  matrimih 
niaL  non Jemelcitdta^cap.j.  quafiion.u 
pagin.s$^i^  tiisre(eexplicat  verbi$:iP4r^ 
HcuU  ilia  Chrifii ,  quando  dicit ,  NIS  l 
propter)tdulterium^non  pojjefieri/epa^ 
ratiflnem » non  jicludit  eas  caufas  >  qu4g 
ddulteriif  aquiparari  pojfunt ,  aut  fub^ 
fianttam  matrimonii  conveUuntfedianm 
tum  opponitur  confuetudini  ludaorum^ 
qui  quavis  etiam  levi  de  caufa  faciehant 
divortium.  Csecerum  ( utcaatiideadtt 
dam  9  quod  fcntio  \  animus  non  cAil-  > 
los  vcl  pungerc  ,  vel  erroris  arguerc 
velie  magni  nominis  Theologos » qui 
exiftimantt  unam  principalcm  &  di-  - 
ledamij  faciendi  divortii  caufam^  i  , 

Clitifto  ipfp  LMatth.Sr  &  ^P*  ^on- 
Aitutam  &  dcterminatam  :  reliquas 
vctorp  hocquidemin  texcu  tanquamiv 
fcde  fua  non^  fundatas  ^  aliunde  ca-^ 
men  luam  obtinere  au£toricatenL.  & 
valQreoLi.  i^tquebMtUtiudr^ddivor* 
tiicaHfdtnmirHmv€»efici$tvdvitditt* 
fidift,  I 

♦     ■  •  . 
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^JO        §.  SUNT  ET  ALI-«.  IL 

ti6  At  quid ,  (i  maritus  uxorem  fuam^ 
arperius^  quamdebebat»  tradaverit: 
nuquid  propterca  matrimonium  di(l 
folvipoterit.^  Et  non  ob(curum  qui- 
demeft;  mariti  arperitatem  &  crude- 
litatem  (ive fasvitiam  olim  judam fuiC> 
fe  dilfoivendi  matrxmonii  caulam,  d.  L 
'  confenfu.  8.  %.fi  qua.  Cod. de  repud.  Ubi 
Impp.  Ttieododus  &  Valentiiiianus 
interiuftas  repudiicauias  etiam  hanc 
iiumerant  5  fi  mulier  probaverit^  mari- 
tum  (e  verberibus  afFeciire.  Veriim  Ja* 

^  flinianus  Imp.  in  d.  NoveU.  117.  cap.H^^ 
conftituit,  neidcirco  matrimonium, 
quod  maritus  uxorem  ilagellis  aut  fu^ 
flibus  cascidcrit,  diiTolvatur.  Si  tamcn 
nimia  (it  maritifaevitia  $  uxoriab  eo  fe- 
cedere  licet:  &  >  iineque  pef  cautio* 
nem  uxori  fufficienter  proVideti  pof> 
fit ,  neque  nllunu  reconciliatio  lo*  \ 
cuminveniat  ^  uxorque  impiotet  au-  [ 
xiliumjudicisj  divortium  quoadmu-  '\ 
tuam  cohabitationcm  five  thorum^^  i 
rede  infUtuitur ,  utflurih.  id  dempfirat. 
HieronymmSchurff.confiL^zxenLi.H^^  1 

folytm&minaldutffinfSiamM&iii^  J 

colam  3 
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B»d^lt.  prMllegat0  trM3ai»  ikffmi^^ 
fag.  is$'C^  aliquot feqq .  alii^  4^  usaddu^  ^ 

£tfc]a$  ctivoitii  caii(as ,  utpotte  Ufi^  > 
ta{;j»&^|^afl&in  recep  tas»  reccnrcte  hoc 
locQliL^uit:  plures  cognofccre  qui  vo-^ 
let,is  i  atk&podotes piprMnum.^.  ci^ 
tatos  iafpiciat  f  EniJPEi vcrp  pletasgue 
caufx  j  matrimonium  vel  impedita» 
tesivel  dirimentes^vulgaribusillis  ves^ 
ficulis  contiuenturr 

JError  *  conditto ,  vomm ,  cognatioy  crimeruj 
C$Utm  difparitas^vis,  ordojigamen^  honcfiasi 
Sijjs  afjinis ,  fiforte  coire  nequtbis: 
.  Jl4tcficiand^vetantconuida,j0fff(laretraS^ 

$.Siadverfus.(z* 

Si^adverfHsea^qu^di^inm^ati^icdiorifth 
necviry  necuxor^  necnHptifinecmatrimonium^ 
necdos  inteiligitHr.  Jtaf^H^iiyt^Hi  ex  eocoitti  na^ 
fiuntHryinpoteflatepatrffnonfiint:fedtal€sfitno 
(^uanttimadpatr^am.poteftatfnfp^ertinet)(]Ha'* 
itsfitmii^^uosmatervulgq  cpmepit.  Namnec 
hipatremhabere  intelliguritHr ,  cnm  ef  hispater 
incerHufitiUndefilemfpmiiappe^i^^ii^f^^ 
-mo^yitdeftyafatione i  fif  dmTtaoiqyquafiJtne 
'  f^refilii,  SeqmtHrergo»utdtjfoiHto  talicoitU9 

Aa  $     i  ne0 


.   §.  Sl  A  D  VERSUS,  12.' 

smtem  prMlfitas  nuf^tias  eomrahHnt  9  (S  stliti&  . 
fmoApatimtHt «  qis^  fagris  con^itHtionilm 
cofttinet^ur.  * 

,     S  U  M  M  A  R  I  Ar 

X         Vptiaiuro  juftarumefF€ftus,patriapotcftas. 
Z.        Poenx  eorum^qui  injuftas  contiakunt  nuptias^  / 
3         Vif  undedicatur.       —  ' 
'4  Vxoiundedcrivctur. 

^   Libeii  ex  in)ufto  matrimonio  fufcepti »  ilmilos  (iuij^ 

vulgoconceptisdvequxfltit.       *  *  ' 
-itf  .EtvmologiaSpurtoium  varia* 

9  LiDeri,  quiextrajuftoio  miaimpniuiii  nalcuntur, ' 
*     "  quinqaerantgcneium.  ^  . 

S  Nothlqaidtctntiu^ 

S  Pos>6c  donatio  piopter  nupija  %  pb  ^iatriinofiiiim ia^ 

iuftttmdata>conti(catur.  .  ; 

|Q  Qux  dt  poena  p;ohibjitas  &  inccftas,  nuptiat  cOiitrft*  t 

beottum. 

«  IgnorantilfuiisvdfaftideceptisparcirQiet» 
\tk  JLiberis  ex  ioceftuofb  cpita  prbcreaiis^jure.  civili  all^ 
*   tDcntadcncgahtur:  luievecdCanbnicoconc^oii^ 
•  •  tur/  ^ 

I  T  NiT  I b  huiustitulicli&umefttnu? 
Jl^  ptias  eas  ccnreri  juftas »  qus  i^cua-: 
.  dum  prxcepta  legum  contrahum 
tur  :quarumin(ignis  &  potiflimus  ef^ 
fedus  eft  patria  potcftas.  Arque  de  his 
Jiadehus.  Nunc  denuptiisinjuftis»  ^ 
cpntra  prascepta  legum  contradis  Im« 
perator  tradlare  incipit :  earumque  ef? 
fc^us^  fivepoenaspotiusyeasquetces 

2.hoc  loco  ^xpQnic.  L  Poena  f  eft  de 
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IlJS  T.  PJ5.  ^UPTIIS. 

:ipfis  pcrfonis  :  quas  indignas  eflc  no-  - 
minjc  viri  &  uxoris  adftrMit :  ut  &  ipfk 
cooiundio  appelbtipn^m  matrimo'- 
nil  aut  nuptiaruili  non  confequitur. 
^  Dicitur  tamen  ipjufta  uxor  j  cum  fif: 
concubina  potius.  l.JIuxor.  13.  wprin-' 
(ip.  &  §.  i.ffl  4d  l.  lul.  deaduUer.  f  Vir  5 
.autemit^uooiinatur»  quod  majprin 
fio  vis  fit  ^  quam  in  foemina  :  &  Iiinc 
virtus  nomenaccepit»  auSlore  L^San^ 
tio  Ftrmiano  in  libro^  de  opificio  Dei.  c.  12^ 
^uem  refert  ^  ampleffitur  Tira^jueBut 
inprima  leg.  connubiaL  num^i^  t  Uxof  4 
.  vcro  dicitur,  quafi  unxpr-,  ab  ungen- 
do  ^  tradentibus  Donato  tn  Hecjra ,  , 
ifidorp  lib.  g.  eijimnlog.  cap.ult.de  c^ntug. 
^qui^  recens  intrans  domijm  maritij 
poftesadipe  ruilio  autlupinoattingC'- 
batjncquidmali  medicamenti  inferrr 
retur :  idque  non  manujfed  lan^,cuius 
au^piicatem  Romani  reiigiofam  iia- 
hncT\int,te/le  Plinio  lib.  2S.  c.q,  ^  lib.2^. 
f.2.huncg^  cit^te Borcholt.tnhoc ^.noftro; ' 
vc\  ex  eo  yocatur  uxor^  qnod  feorfun^ 
vivat  a  fuis  ^Jicfttiopinatur  lacobus  Cur-r 
fmU^a.C9me£f^r,c.4'7*tnfi^^^ 

/  '     •  •  •  ^ , 

« 


$74       $.SX  ADVERSUS.I2. 

<  ■   I  I.  Poena  eft  de  liberis.t Et  aitjufli» 
nianuS;  ex  coitu  vel  matrimooio  in|u-- 

&Q  procreatos ,  c0c  iimiles  vulgo  con- 
'  cepdsfivequa;fitis,hoceft,exvuIgari 
zQuiiercreumerctcice  natis.  Hi  cnim  , 
proprievulg6conccpti,&vulg6qua5-  \ 
liti  (  qui  &  fpurii  a^peUari  folefit )  di- 
cixiitMr J.vulgo  CQ»cepH.;s3.^.deftat,ho* 

SifniLe$  autem  funt  in  eo ;  quod  ncutri 
iunt  inpoteilatepattis»injufli>  &vul- 
go  qua^dti :  difliniiles  tamen  in  eo, 
quod  tioneftior  eft  conditio  injufto*' 
rum^utexcon^ubina,  quamexmere- 
triceconceptdrumj  utwdicattprivU 
gnsfs.  7.^  degradik  (jr  affinA.  L  cum  ta^ 
pul(s.i6.  §•  i.^.  de  his^  qua  utfndi^.  aufc'- 
tHntiGtphanm  kic*  &aliis  quoque  }a# 
xebusmeiioi:  eft  iQ|ullori}m  conditio, 

^  quam  vulgp  quas|ltqrum :  cum  illi  lc* 
gitimari  ibleant ,  hinonitenl*  NoveU^ 
74* &infi.  ^.pro;^imo.  Etiioccft,  quod 
ait  iiic  Impcrator :  quantum  adpatriam 

6 potejiatem perttnet.  f  Porro  fpuriorum 
.etymologia  &  nqtatio  varia  elt.Mode- 
ilinus  caiin  eos  fic  didos  ttadidit 
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^oaro^f  idca,  afatione.  d*  L  vulgi^ 
Z3.  ff.de Jlat.  hom.  quam  notdtionem  ^ 
imperdtor  ipfe  hic fieutns  eft.  Qu^  tamea 
cuni  nimis  fortaifis  generalis  videre* 
tur,quippc  qua:  legitimis  ctiam  rede 
polfet  con  venire :  idcirco  quidam  exih  ^ 
^imarunt^ozrt^g^^^legedum  efTe^ixoc 
cd,  fparfim,  vulgo ,  promifcue  conce- 
ptos,  &  ex  coileditio,  incerto^confti-^ 
roquemultorumremineeditos.CiyMr« 
ud  VlpidnJ.  tit.  4.  Alcidtm  tib.  /.  prMer^ 
mff^Theopbilus^  FFeJenbee.  Ludevieus 
Ruffardus ,  Hotomanus ,  Vulteius ,  Gipha^ 
nius,  Borebolten,  ^  aUi  in  hec  §•  noftre^. 
.  Caster  uni  Piutatciius  inproblem.  €.  ios^ 
refert  aliam  iiuius  vcrbi  originem » de« 
fumptam  a  primii  literisii  ve  noti8S.P. 
quibus  prasnomen  Spurii  iblebat  no^ 
tarisutiifdem  notis  iciiocpra^nomen 
&  vulgo  quaefitus  defignarqtur ,  atque 
ita  errore  quodam  praenomen  Spurii 
etiam  de  vulgo  qua^fitis  dicatur :  c5m 
revera  prasnomen  fpurii  aiiter  five  aliis 
notis  fcribatur ,  aliis  vcro  qua^tus. 
Nam  practiomen  (puriifcribebaturqo- 
f is  non  dillin^is  SP.  vuigo  quasfitut 

Aa   f  poti? 
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notis  diftindis  S*  P.  cjuemadmodum 
Praecor  &  populus  Romanus  iifderaLi 
quidem  notisj  (edpopulusflomanai 
intcrpundis  ?.  Jpr^tor  non  intcr- 
pun£bs  P  R.  notari  conrucvir.  Ex  his 
igitux  duab.  notis  S«  P«boc  eft  >  fine  p4« 
trc»quib.olimrc6ie  notabatur  vulgo 
quasfhus ,  quia  iirdem  &  rparli  prasno- 
nicn  notarctur^fadum  cft,  ut  &  vulgo 
quf  (Itusdiccreturfpuriusrci^m  potius 
fine  patre  eiTct  dicendus.  Sed  h^c 
notatio>  anthore  hfc  Qiphanh,  noij imr 
probabilis  ccnfetunut  fpurius  (it  q  ua(i 

nonpurus.  Etenim  &  fpurcun^  inde 
.dudum  videtur^/y^/^/^/^^/^/Viy^/ir^rM^  . 
"^^A^.^.Scen.i.adfinem:  Tot  reddM/pur*  , 
ca$^  qmtpur4^  habuerit.  Plane  non  de* 
funt^qui aUquam  cum  fpuriis  affinita* 
7  cem  habeht.  t^^Liberi  namque»  qui  ex« 
tra  juflum  matrimoniunqt  n^fci^otgir» 
quinqucfuntgcncrum.  Velenimfunt 
cx  in  jufto  ma  trimonip :  vcl  funt  cx  co- 
cubina:  vci  funt  cx  mcrptricc :  vcl  funt 
innupta,  fcu  nupta,  fed  honcfta :  vcl 
dcmqueexcognata.  Etprinii,  quidem 
peocri^  dicuntarinjufti.Ube4:uc  fifmp 

patns 
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patris  cqnfbnfu  contradas  fint  nuptiar» 
ficx pcregrina  fintcoqcepti.  hoc^.  noy 
firo.f^r  dtSi.l.fiuxor. 13.^.1.  f.adlegJuL 
deaduket.  f  £xconGubinanatidicun*  ^ 
tur  nothi}  vel  aliquandq  naturales :  ex 
metctricc ,  vulgo  conccpti  &  Vulgo 
quxfit^:  cx  honefia,  gcneraiinomine 
fpurii  5  ut  &  ex  cognata,  qui  ptopric  in- 
ceiduofi.  Spurii  autem  generaliter  o** 

i  xnnes  ifii  vocantur :  proprie  vcro  hi 
tanturn,  quivulgOjhoceft,  nequecx 
injufio  matrimonio  ,nequeexconcu-r 
binatu  fiint  conccpti.  Hifi^uidenu. 
proprie  nothi  appellantur ,  uf  uotat 
^milian.  Ub.  3.  cap.  6.  hunc  j^  eitans  . 
Ciphanius  hoc  loco.  Verumde  hiSy  (jr  aliijf 
filiQrum  iUegitimerum  geheribus  latih 
€xplicatGabrielBalaotusmtra{iatMde^  - 

.  nothis JpuriisqHe  filiis.  capit.  16.  /7.  iS. 
&Iacdbus  Curfiue  d.  Tom.  f.  ee/fieptti^ 
iib.j.cap.S.  -  . 

1 1 1.  Poena  injuflarum  nuptiarum  9 

^  eft  de  bonis,  hoc  eft,  de  doto^  &  dona- 
tione  proptcr  nuptias»  quas  hicnuila 
inteiligitur,  fifcoque  applicatur.7.y^^ 
auts  efficium.iS.  §.  s.ff.  de  rit.  nuft.Leu^ 


Diyilizea  by  ^OOglc 


37S       ^.Sl  ADVBRSUS.I2* 

bicjidtus.32.  ^mIu  jf.de  donat.  inter  vir. 
^  uxor.^  L  manifejium.  8.  C  de  nupt.  l. 
quicintrs.  4.  C.  de  incejl.  (tp  inutiinupt. 
Enimvero  praeter  pr^dii^as  >  funt  2c 
alix  prohibitarum  nuptiarum  pcena:. 
^  £t  t  i^odie  i  maxime  qui  inceftas  con« 
trahunt  nuptias  ,  honeftiores  exiiio, 
humiliores  verberibus,  bonis  ( iiberis 
legitimis  ex  priore  piatrimotiio  non^ 
cxiflentibiis)  tifcoadjudigatis»  puni'*  . 
untiur./.y^ qmincejli.  6.  cum  Auth.  inci^ 
fias.feq.  C.eod.  tit.  Ne^veU.  iz.  c.i.  Myn^ 
finger.hiq.  num.s^  Schneidevvin.part.  3. 
ntt.  /.  ^feqq^  B^ttji.  in  traSi.  de  matrim^ 

i  f4pfPs-  QSi^^  t  tamcn  poenasnonin- 
currunt,qui  juris  vcl  fadliignpiranti^, 
licet  crais4,  lapii  iftiufmodi  nnp  tiasce- 

-  lebrar  un  t>  ut  tradit  Bartolus  ii^  l.Ji  aduU 
terittm  cunt  inceJlu.$S.  inprinc.  nu.  u.Jf. 
dd  l.  lul.  de  adult.cuitts  traditionem  comr 
muniter  approhatam  ^  tnultis  ^  Po£io- 
rum  auSoritatibfttyfSr  iurit  fextibus^con^ 
ira  Zafiftm  d^ffentientem ,  confirmat  Co^^ 
varruvias  in  traSi.  dematrimon.part.  2^ 
6.^.8 Jt.f9.&2i. 

.  iliud  fuperioribus  ^ddenduqi^  eft: 

qugd 
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cfubd  liberis  ex  inceftis  &  nefatiis  na« 
pciis  nacis ,  juce  civili  ^  cum  illosaoa» 
agnofcaCj  alimenta  non  dcbentur.  jia^ 
thent.0xc$mplexu.  C.  dtinceft.  ^miML 
nupt.  J^aveU.  89.  c.  ult.  At  juris  Canoni^ 
.  ci  concraria  fencencia,alimenta  videli- 
cet  filiis,  ex  quocunque  coitu ,  etianu 
inceftuofo  procreatis  ^  a  parentibus 
debed  ^  ut  ftquior  benigniorq;  palOiii 
recepta  eft*  c,cum  haherit.s-  injin.de  e§^ 
quiduxitin  matrimon.  quam  poUuitfer 
ddulter.  Itaque  non  obftantejuris  ci* 
vilis  pro  h  1  bi  tione^  talib  us  li  beris  lega^ 
ta  telinqui  ^  &  dotes  confliitui  pote^ 
tunc:  imo  &  judex  aditusalimentaiU 
lisexofficio  dcQcmct.  feregrinfu in tr. 
deiurefifciJib.3.  c.  it.  num.  sSr&fiqq* 
CovArruv.d.part.z.  c.  S.  §.  6.  GateUianm 
Cotta  in  memorah.fuh  lit.  S.in  verh.J^u- 
rius.  Beuft.  d.tra£i.dematrimcn.eaf.49^ 
Pala0t.d.tr.denoth(s Jpuriu^filits.c.46.(^ 
feq.  &  Heigiusin  hoc  §  .n.  u.  &  inf.adt.de 
bereditatib.  quaab  inteft.  defer\c.s^rt.is*% 

%  Aliquandoautema3«&  ulr» 

'  \  ^AliquandoauumevenitiHtUheri^quifta^ 
^iUtnatiJknt^  infoteftatefarentumnon funt^ 

fofiea 
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pofiea  redigantutin potefiatempatrk ;  ^aliseSi^ 
is,  (jmdum  nMHratis  fUerat ,  j)ofiea  CHri<e  datm, 

foteflatipatrisfHbjicitnrznecnQnis^qHiamHUe-^ 
Yeliheraprecreatm  yCHimmatrimoitiitmmimi 

legihm  interdiUii fHerat^fedadejHampater  con^ 
fnetfidinem  hoSHerdt,  pdftea  ex  nofira  coinfiitH^ 

ticnedotalwtu  inflrHmenti^ con7poftis ^  in pote^  - 
fiatepatris  effcitHr^  Qjfi^d  ^  altislH^eris ,  ejniex 

eodem  matrimonio  pofieafkerint  proQreati  ,Ji'* 

mtliternofiracopfittHtiQprabH^^^     r  v 

/  S  U  M  14  A  rR  i  A.  '  ' 

.    1  ^  <3dpitoodofiaiitlii^itimi>^mpatn^ 

Z  Dblatiocun«quomodQjat»eiiu<queeiFc&ns.^ 
"1    Legittmatto  pecfubfe^dciltiitiabiini^lf  lu^^ 
^  -    peragatiif.      :.  '  '  ^  iiir^'^^""'"'  • 

N  4  A4  iftm  Jegitim^tionenijin  doty lainltrumenta  re« 


^        quii^aiftuf*  ^^iu^^-*^ 


5   I^e^rimatioaiapef  fiiliCbf  Qe^^m  y)a^e 

tf'  Mairimoniumiqaocuiiquceli^miilb^iffl 
trahipotcft. 

7  Nunquiddpsinmortisarticutoconftitiiatuf- 

% .  K um  m oribundus  fpem xecuperaiids ^ltttis»£ctoUct|» 

dae  fobolishabcat. 
^  Scnes  decrcpiti «potcntia natUfaU adpiocrean^^m  fiy* 

bolcm  apti.  •  . 

lo  Fraudibusfencftranon  apcricnda.  '  * 

U  In  articulo  mortis  confticucuSjnonprsfiimitttt  immo- 

mor  a:tcrnaE  falutif.  ^ 
X2  Vtrum  filio antc matrimoniura  avl  mortuo^nepotes ex 
eo  leiJitimentur  per  matrjLmonium  avi  poftea  fccui* 
tum.  • 

13  Numfpurius,pcrrabfequcnsm3trimonium  Icgitima- 
.  tus,  Aiiciroris  oificto  iu  Camcra  Imperiali  fung) 

poffit. 

14  V«b4M4^^vi$diipofiUoAe  pxoflsieiat^igenda* 
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25  Senfus  c.  taata.  6.  qui  filii  fintlegitiiDi. 

16  Nuptiz quomodocontrahantur. 

17  Lcgitimatio  peftcrcnptutn  rxlncipit quomodOi£c pcc 

quem  cxpediatuc 
IS  Libcris  judis  cxiftcntibus ,  huic  legitimationi  nullut 

relinquitur  locus. 
I9  Ecquid  Comes  i'alatinus  Jegitimandi  poteftatem  h4« 

b  ens,  propri  0%  fpucios  legi  timare  qticat. 
to  Quzcaufz  cognitionemdeiideiant>pcrMa^i(liatua& 

in  propria  canla  cxpedixi  nc^ii^imcw 
21  AftuslegitimationiscftToluntaitsjaiiiUIAIoais»  * 
^2  l^ulium  Crincipis telctipcttm  ita  accipi  dsbdt»  atocoh 

iionem  delinquendi  pxaebcat. 
itl  Soli  ilcgi  vei  l^xincipi  piopxiot  filioslegiiioiandi  po* 

tcftas  compettt. 

QVionidiTtifuprd^.proxmo  ImpC'- 1 
rator  oftcndit,iiberos  cx  inju- 
(lofiveillcgitimo  matrimoQio 
vel  coitu  natos  non  clTe  in  potcftate 
pa  tris:  d  uO^  iiic  fub  j  ungit  niodos,q  ui-^ 
bus  illi  lcgitimi  fiant  t  Scin  patcAatcni 
l^atrisrcdigantur.  f  Primusmoduscft  z 
oblatip  curia^»  hoc eft  / quando  liberi 
naturalcs » id  cft,  cx  concubinacxtra 
conjugiumfufcepti,  offcruntur  curi» 
fcu  ordini  decurionum  s  qui  obnoxii 
runtmuucribus,  quarin  munici^iis^ 
coloniisobeuntur.  £tenim  oiimquia 
curiarum  (  qua?  ptoprie  erant  civita« 
tum&municipiorum^utSenatusRo*/ 
m^)  miiltiplicia  ac  magna  erantoncii 
^  picrique  dccurioucs  iive  curiaic.s 
•     '       ^  ficrr 
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iiexi  recufabanticogebantur  principei 
rationes  invenire ,  quibus  curix  pofl 
fentcompIeri.ideoque  conftituerunt» 
ut  qui  curix  daretur ,  ut  curialis  ficret^ 
adeot|uconera  cum  decurionibus  ca^ 
teris  fubiret»  is  eo  ipfo  ex  ipurio  e£ce- 
retur  lcgitimus  ,  potcftatiquc  patris 
fabjiceretur^  /./  quu.i.&Lfiq.  c.ii 
naturalihus  liber*  NovelljQ.  &hoc%.  nQ^ 
Jlro.  ibi^  ffotomanusy  Gifhanim^  Hei^ 
giu$»um.i.&yulteiMfnum.io.  Verun^ 
quemadmodum  iftliasc  municipiorii 
^Goloniaram  jura  $  fic  etiam  modus 
ilielegitimandi ,  (imui  ab  aularecefle- 
lunt.  Covarruv.  in  Epitom.  de  j^onfaU 
yart.  2.  e.  8.  §.  7.  nu.  4.  Donell.  liba.Com^ 
mentar.de  iure,  civx.21. 
j  Alterlegitimandi  moduseft  fubfc- 
quens  matrimonium  :  utputa  (i  patet 
coelebs^  nuliam  le^itimam  conjugem 
habens^  m  ulierem  ^  q  uam  in  con  c  u  bi- 
natu  iiabuit  ^  &  ex  qua  iiberos  antea 
fufccpit^uxorem  ducat:  modo  connui> 
bium  cum  ea  elTe  poffit.  hoc  §.  noftro.  ito 

*uerf.necnonis^&c.L  Dtvi.s^  L  iubemus* 
id.cumqu(t.io.CdenatHralibmltber. 

Ad 
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Adthanc  legitimationcmaa  dotaiia  4, 
inftrumenta  neceflaria  (int^non  om  ni- 
um  Interpretum  una  eft  fententia  i  Et 
infpeda  juris  civilis  difciplina»  dotalia 
tivenuptiaiiainftrumenta  omttinoe£r 
ife  neceiTaria  ^  evidenter  arguit  prsfens 
§.ihi,dofalib.  inftrumentis  comfofitis^  (^c^ 
drd.l  ciim  qtiicao.  &  L  nuftr.n.  C^d.i$u 
Novell.  12.  cap.  4.  ^  Novell.  iS.  c.  //•  OU^ 
W^annw  ad  Antinom.  iur.  civil.  lib.  1.  Gi^ 
fban.di]^.  4^  nU.  7.  Roberus  dijp.  3^  thef.j. 
'  lit.B.  Aft  iiodie  jure  Canonico  adle* 
gititnationemiflam  tabulas  &  indru*-  * 
ikienta  dotalia  nbn  iequiri>red  confen* 
fum^  &  bcnedidionem  oacerdotis  in^ 
facie  EcCiefia;  fufl^cera »  communiot 
til6itiot&,^perc.tanta.(f.  quijilufintle^ 
gittmi :  ubi  Pontifex  neque  injirumento^ 
rumdotaUttmcdnfe^ionem^neiineqmid^ 
quam  aliud  ad  validitatem  huius  legiti* 
mationit  j  pr£ter  fubfi^quens  matrimonir 
esmy  defiderat.  Angel.  4retinu6  hic  num.7^ 
Mjnfinger.  num .  7.  Vulteius  num.  7.  Hei^ 
gius  hum.  4.  c^/.  Arumaus  Exercitat.  Ittm 
fiin.  2.  jthef  16.  Fachinetss^ib.  3^  contro* 
i/erfiar.  tur.  e.si.  Bocer.  Clajf  i.  di(p.  21. 

Bb  thefi^. 
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$hef  i&.  Sdrmiinf.  i.ftk&Mr.inttu 
fretation.  c.s^num.  i.  CovarruvAd.Epit. 
"   de  fponfalib.fart.  2.  cap.  8.  §.  2.nuJ.  ^/V- 
,  ronymu4deCiBvaUo$inJlfe€uLaureO€§m^ 
^  mun.  opin,  contra  communes.  q.  S9i*  aUi* 
queperhosaUegati.Videaliterfentientcs. 
Cuiac,  lib.  13*  ohferv.  c.  4.  DopeU.  d.  Ub.z^ 
Comment.c.zi.Gothofr.adLLaudahile.4. 
§.  quoties^.  4.  C.deadvocat.  diverfiudi^ 
.  tum.(itTreutLdilp.ijh.6.Ut.F.voLi. 
$    Hujusautcmlcgitimandimodipcf . 
fubfequeiis  matrimanium  cantacft  vi9 
efFcdus :  ut^  etiamli  in  virium  defe*» 
£tu>  &mortis  articuio  Cum  concubi- 
naficcontradum^  lcgitimacioaidul- . 
Iu3  obex  objiciatur.  argum.  huius  no^ 
Jlri.     §fuiautem.  2.  verfquib.  connu^ 
merari.injr.de  hereditatib.  quaabintefi^ , 
deferunt.  ubi  gencraiiter  traditur  >  ii- 
berosinconcubinatu  eiittra  matrima- 
Hium  natos»  perlubfeq^ens  matrimo* 
6  nium  cffiQilcgitimos.  "f  Atqui  matri*  \ 
ftionium  a  quocunq;  >  etiam^valdeiii^ 
firmo^rcneque.morcivicinOiad  extre-. 
mum  ufquc  vitse  fpiritum  ,  contrahi 
pofrc^nonambigitab  /•  kot  geiem.ioo. 
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ff.  Je  condhc.  (jr  dcmonfirat.  Lfanctmus^ 
i;.  f  .  denuptik.  loan.  Baptifla  de  S.  Bla^ 
Jl0C0nJtl.^o(f.nnm.  g.inter confitia loan^ 
nis  Crottitib.3.  Alexand.  in  Lfiqaispofi-- 
hnmes.f.ffi  de  Uter.    pofthnm.  Sarmi*^ 
ent.d.Uh.ifile6lar.  interpretat.  cap.  6.Ce'- 
^arrHV.d.part.2.c.g.§.2.n.io.Parifcon-^ 
fiL  J3.  ^confm.  in  princ.  volu.  Kuin. 
eenf213.infin.voL  1.  hos^prater  alios  aU 
legansFraneifc.Bur/atmcenfi0.9».to.Uh. 
x.Vyefmh.  hic.  n.3.i^  conf^^n.  44.  Ant. 
Gabr.Rom.lib.6.commun.concL  t.  de  legij- 
tmat.eenclufi.$njl.  ampUat:  GaiL  Uh.2. 
ebf.i4i.  n.  S.  BorchoU.  $ntra6i,  degradih.  ,  ^ 
tit.  defuccefi\  Uberor.per  fubfeq.  matrim. 
legitimater.pag.ip3.Monner.intra&.  de 
matrimon.part.4.c.7.nu.S. 

Nccadverfatur,  quodin  morti$ar«  7 
(iculo  dos  Qon  conftituacui:  luUan. 
210.ff.de  iur.  dot.  quam  tamenin  hac  li- 
berorum  legitimadone/ccundum  ju- 
fiscivilisdirpofitioncni»conftitui  ne«^ 
celTe  rit,hoc  §.nofiro.(^d.§.2.verf^b.  co- 
»mmerari.j.debereditat$h.quaahintefi. 
defer.dU.cu  quts.io.  (jr  Ufeq.  C.de  naturAL 
kher.cttm  iunh.concord4ntib.f.addH3is. 

iib  ^  Nam 
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Naitl  etiam  in  mortis  articulo  dot^itt 
conftitui ,  &  dotaiia  inflrumcnta  ab 
aiiis  patri  morituro  iicri  poiTp,  ccrtum 
cft :  nec  id  im  dllegatdL  luUdHM.  zo.ff. 
de  iur.  dot.  ncgatur :  fcd  iliic  do  tis  con« ' 
ititutiofuitcollatain  idtempus,  quo 
ihatrtmonium  futurumnon  eflfct. 
8  Similiter  non  obftat quod  ipem^ 
tolien dds  foboiis  non  habeat »  qui ferc 
moribundus^jam  animam  agcnSy^on-. 
cubinam  uxorem  ducit^ncqucliberos 
legi  timat:quod  tamen  Juftiniairtus  exi« 
gitabcOi  quiiibcrosantcnatoSy  pc£ 
fubfequcns  matrimonium  lcgitimare 
ihftitHit.  i>.  L  nuper.  ii.  verf.  fuJficUt.  C. 
de  naturaUb.Uber.  Etcnim  in  articulo 
quoq,-  mortis  conftitutus  fpcm  fovcrc 
potcft  rccuperandfls  falutis » &  iibcro* 
lUm  procreandorum :  &  licct  fpes  ilia 
'  «grotantemfallat:  dubiustameniftcA 
^fortuitus  cafus  libcrisjiam  ante  na« 
tis  noccre  non  dcbet.  d.  L  nuper.  n.  ibi^ 
utihildnterimhm  liberu  fortuitm  €ufk§ 
9  derQg4re^i^c,C.eod.'\Wi(^  &dcfenibus 
de(j[repids  dici  poterit :  qui  tamctfi  ali« 
quo  tcmpotc  ipfo  a&u  ad  fobolennu 
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'  pcocreandam  non  func  idonei :  atta«  , 
fnen  naturali  &  propria  virtutc ,  Civc 
p.otcntl4&  habitufacis  apti  ccnicxuttc» 
.  Qu^cm  habitum  pro  ratione  6c  varia^ 
tioneccmperamentiin  fcnibus  qnan* 
doquc  poflc  cxcitari»  &  ad  cxe.rciciuni 
leduci ,  docet  GIoiT  6c  Panormitan. 
f.  9.  de frigid.  (jr  malefiei4t.D.  Covdfruv^ 
fapl  citataforf.  2.  c.  S.§.  i.n.  19.  (jr  ih 

Prasterea  noftram  fententiam  nonui  la 
turbat :  quod ,  G  marticuio  mortisad«» 
mittatur  legitimatio^fraudibus  &  Ao^ 
lis  fcneftra  aperia tur>  contra L  cum  hi.  f. 
.  §.ficumUs. 20.ff.de tranfa£iiQnib.  1.  uU. 
ff.de fu(^eSiistutorib.Li.  infrincfffiquie 
amijfa  caufa  teftamenti^  &c.^L  qui fuk 
pratextu.  9.  C.  de  SS^  Ecclef.  Liccc  enim 
fieripoflit»  ut  quis  in  arciculomortis» 
in  firaudcm!  parcQCum  •  fracrum ,  (bro- 
rum9&  rcliquocum  cogQacorum^Ube» 
ros  naturales  legitimet  :  attamen  Sc 
,  hOjCficripoteft)  UCiiicjiQimumacvo« 
.  luntatemfraudandinonhabeat:tidqi  n 
merito  praefumiturj  eo  quod verifimi*  ^ 
lchaudfityincxtrcniis  conftitutuoLft 
ialutisscernasimnisQiorem  futurum» 

Bb  3  &in 
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^8  ^  :   $.ALietuAMi>a  i^r 

&inicuiulquam£raudemac  deceptio*^ 
iicmquicquamfadurum.  Lult.C.adL 
JuLrepetundaKBofcb^bi^oUmanHUi 
hcis  f.deJignatU.     /  . 

u  ScdmrdimfiliomoFtuoanteiBa^- 
momumaviynepotes  exeo  legitimen-' 
turpcrmatrimonium  avipoftea  fccu- 
tum ,  anxie  fc  l&tigant  Dodores^  £c 
quin  cum  affirmantibusfaciam ,  nihil 

.  ca ufa5  vi d  eo.  argum,  licet  autem.s  fde 
adc^thnikitem  l.fifiUum.s.ff.  de  gradifu 
ubidiciturifi^  £liomeomortuQ^Ti* 
tium  adoptaverof  viderieum  defun^i 
fcatrem  foi({e.Siadoptattts  l^ius  repu^- 
tatur  frater  filii  jam  mortui:igitur^&ii-* ' 
lii  nati  ex  co,qui  ia«i  eft  raortaus^  legi- . 
timi  eife  vident ur.  Ratio  cofequentiaB 
inde  probatur:  quia  quemadmodu  in 
^pccie  ifta  deficit  habiUtas  extremi  k 
quojquia  fcilicet  filius  efk  mortULUS  an« 
te  macnmonium  cotra^unb  ita  etiam 
deficit  in  d.  Lfifilium.  £t  (iciit  ibi  ado* 
ptatus  pro  fratre  iiabetur}  quia  (i  tunc 
alter  filius  viverct ,  eius fraterefTetr ita 
,  ^  etiamiiinepotesprolegitimistiabedi 
funt:  quia  fi  ti^c  vivcxcc  eorum  parens^ 

ipfQ 
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^         S  T.  D  E  N  U  P  TI  isl     H  jS^I 

iprc  kgitmns  efTet  /&  confequentec 
l^tiam  ex  eo  lutenem  BMth^U  S^t 
f&inus  in  L  GaUmap  ^Jieius.  j.ff.  de  Uber^ 
^  pofih.  AUiat.p.  i.prafin fin.^  Iih.j.p4^ 
f4de)c.  Guiliilmm  de  Benedi£iis.  in  e^ 
RaynutmJe  tefiam.  v.  &  uxorem.  n.  liu 
f^ovansn  d.  Epit.  dejponfpmttjt.c.8.%  7# 
n.ig.quos  refert  dr feqttiturFachtn.pradir 
^o  lih.f.controv.iur.  c.s^f-  uhi  dijfentien^ 
tet  memorat  Albericum^  &  Baldum  in  L 
benignius  iS.ff.de  legib.  Paul.  Cafirenffm^ 
iit  L/cire  leges.  i^.ff^  epd,  in  L  i%  §.  cate^ 
fum.jf.dt  acq.bered.^  nonnulUt  aUos. 

JII4  nonU)epida>4ut  ab  hoc  loco  alie- 
n.9  eft  qusftio :  ecquid  fpurius  ,per  fub» 
(equens  matrimonium  legitimatus» 
^  A^rc/rorisofficioin  Camcra  Imperiali 
fungique^t?  Etncgativoni  prQbabili* 
t^t  defendi  pofle  ceQfco  »  argumentt  , 
fext.inpart.i.  Ordinat.CameraytituLi. 
^./•ubidirerte(ancitun)e(i::  AflpiTores 
.Camcrs  Iqiperiali$  ex  vero  legitiqioqi 
l^atrimonionatoseiTeyebere,  Verba 
illius  hscfunt :  ^c^gtetc^cn  foQm  ^it 


^^cKd^a^etttH  f(f  ttt.  Cum  igitut  lcg^« 
timatus  pet  fubrcquSs  matfimoniuita» 
vete  uon  fit  natus  cx  legitimo  matti- 
,  monio:  manifcAup:^  eft ,  eum  ad  offi- 
<inm  Afleflbtis  non  cife  idoneum^ 
14  VctJ>a  j*  ^nim  in  quayis  dirpontione 
vcre  ac  proprie  intejligenda  funt  arg. 
l*j.§,  Ueh.  ;t9.  verf.  in  r€  tgitur.ff.  dt  eX' 
fxcit,  aU.  Lfi  it4^(jm.si'   i.ff'  ^^^f*. 
9.  Lfitt.  C.  de  hfSyqui  vett^  atat.  imfetr/tfif 
^   de  Mynfingef,  ceftt.  ^  tbf.gi. 

Neque  TC&SigztuTpradi^.  c.  tanta. 
if  quifiUifintlegitimi.  *f  ubi  conftitui  vU 
.  detut ,  illegitiiiie  natum  five  4>utium» 
poft  contraduni  matiimonium  ,  pto 
legltime  nato  liabcti:  ptoindequeld 
Afle0btatus.  dignitatcnu  in  Cameia 
Imperiaii  afpirare  poQc.  ^7am  in  illo  c. 
nequa  q  uam  cxptimitut  *  legitimatum 
per  fubfequens  matiimonium  prole- ' 
gitime  nato  habeti ,  multo  min^slegi- 
time  natum  eflTe^fcd  iiiud  tantum  adji- 
€itur,eum  legitimum  liabeii:  quod 
ciieconceditui;. 

Slc  eeiam  non  6)0vet  tcjctus  i/f /r<rt 
^UegataL  cum  quu,  /9.  verf.  neque  enim, 

■  ^erh 

t 

- 
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iNSt.  Dl  NVPTIIS.        ^91  ' 

^ferifimile  eft.  C.  denaturdUbMbir.  Etfi 
Cinim  ibi  dicitur  ^  quod  matrimonium 
cum  concubina  fuacontrahensiniel- 
ligatur  ab  initio  maritaicm  affedio* 
nem  ergaeamhabuilTe  ;  non  tamen^ 
inde  coliigitur »  quod  pra^fumatatab 
Initio  matrimonium  contraxiife :  fi- 
quidem  i*  nuptias  non  cpntrahuntur 
maritali  iblum  affedione  r  ied  potius 
xnutuoutriufqueconfenfu  a^nuptias 
inenndasintcrpofito.  /.  cuifuerit.  is.  in 
j^n.ff.  de  e^ndie.  (^demonftrat.  l.  nt^tias. 
so.ffide  reg.  iur.  & fufius  explicatum fin 
%.i.defatr.poteft.n.i2.(^feqq.  ^ 

l^i$duob.nuncbreviter  expiicatis  ly 
legitimandimQdisadditur  &  tertius», 
per  Principeni  ^  vel  per  Imperiale  re-i^ 
fcriptum :  cum  fcilicet  precibus  quis 
oblatis  Principi  fupplicat ,  ut  liberos 
naturales  legi  timos  efficiat :  de  qua  mb^ 
doeHNqveU.Sff.c.9.  Hanc  autem  iegi- 
timationcm  cxpedit  vel  Princeps  ipfc, 
yel  alius  ( CemesPalatinmhodieappeUa^ 
/M^)quijus  iegitimandi  aprincipeim-* 
petravit :  atque  ita  etiamau£loritatc 
f  fincipis.  t  Csterumhxclegitimatio  18 

B  b.  f  p« 
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r  pcr rcfcriptum  ^  patrc  non  pctitur^nec  . 
de  ea  i  Principe  re(cribitur>(i  iiberi^Ui 
jufli  &  lcgitimi  fupcrQat ;  fcd  ita  d&- 
xnum,Gciufmedinulli  cxtcnt.  NoveU. 
,  cap.  L&2.d.  NoveU.  ig.  c.p  FHUcim 
hkj9um,Q.  Borcholt.  in  traSidt.degradib. 
tit.de fucceJfMberor.pirrefcriptHm^  C^f. 
fag.zou 

19  Porro  belliflrime  hic  quxritur:  Utru 
Comes  Palatinus ,  legiciraandi  pote^ 
ftatcm  cxprcise  a  Priocipe  habcs^  pro« 
prios  (jpurios^dvc  fiiios  fuos  naturalcs^ 
legicimarepoflitfEtnbn  poiTe  fcquen* 
tcsrationcscvincunt.  1 1.  Qiuecunq; 
caufa^  cognitionem  dcdder^nt  ^  iioxl» 
poifunc  cxpcdiriper  .Magiftra|am  iiu 
propria,vel  liberorum  caufa,/.^ir//Wri/^ 
diSHoni.to  jf.  deUtrtfd.l.  ult.  pen.  C.  ubi 
.Senatores  vel  Clarifimi^civtUter  velcri^ 

XI  min.convemantfir.'^  Atquiad;us  lcgiti- 
mationis^quamvis  yoluDtariaB  (lc  lurif- 
di^kionis  9  cau(9  cognitioncm  dcfide^ 
\  x^x.  argum.Lfipaterfamilias.is.^.penult.  * 
ff.de  adoptionib.  IgitUr in  propria  vel  li- 
bcrorum  caufa  cxpcdiri  j  &pcr  coa* 
fcquens  ComcsPalatinusIputiQs  fuos 
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lifsT.  Di  NupTiis;  b?- 

legitimarenequit:.  I  LNuUumtPrioGir  ijt 
•l^isrefcriptum  aut  privikgiumfic  ac« 
cipi  debetiut  an(am  &  occafionemde* 
linquendi  prsbeat.  /•  iilud  convemre.  /• 
CHmifeq,jfJepa£i.dotaUh.CrAvett.conf. 
7^^.ii.//r  QjuociccafiPrincepsComit^ 
Palatinumcreat,  eiq^legitrm^dipote- 
iiatedtinominatimcdcedttthocprivU 
lcgium  non  ita  exaudiendum  eft»qua(i 
proprios  etiam  fpurios  ex  Imperatoris 
^  an&oritate  Comes  ifte  Palatittus  legii- 
timos  faccrc  yaieatt  Aiias  enim,qui  ea 
poteftatcm  haberet,iUicita  Venereih»' 
vitaretur  ad  delinquedum;c£im  rcirett 
(purios  i  (c^creatos»  feiplum  uno  ver«- 
bo  legitimps  facerc  poffe.  1 1 1.  Acccdit 
$ext.cmmgloJfi$$  c.per  venerdb$iem.ii. 
fnfuper  cufn  Rex.  j^/  filit  fint  iegitimi. 
Ubii^dumfoli  Regi  vel  Principipr^i} 
prios  61ios  legi  timandi  poteftas  fingus» 
lariter  conceditur :  ex  90  daret  &  per<^ 
ipicitar»qu6d  c«teris»qui  funt  inferio^ 
tesRegevclPrincipe,videlicetComi- 
tesPalatinleiufmodi  poteftas  dencga- 
ta  ccaCcsLtixt.Cdterimcleprddi£ia  iegtti^ 

m4»di  modis^  ^  aiiis  ^d  eospenimnttbfi^ 


5.      /  , 

3^4  PRINCIPrUMTl*.' 

\  \  idtifime  fraiiMt  Diddc.  Covdrruv.  im 
multoties  ^Hegata  Bpitom.  defponfalibus. 
fdrt.2.  cap .  8.  i.  7.  (jr feq.  Frducifc.  Mdn^ 
iUdde  conte£iur^  ultkndr.  volunt.  Ub.ir. 
tit.  10.  feqq.  Anton.  RofiUusin  trd6t.de 
Ugiumdtf  TirdqtfelL  in  l.  fi  unqudm.  S. 
wrb.  dondtione  Idrgitus.  num.  eum 
mukfsfiqq.  c.  derevoednd^  don^tionib. 

Cdil.       obfirv.iifo.  ^fiqqForfitrM 
trdS.defucceponib.  ah  intefi.  Ub.  6.  c.  ig. 
&multtsfubfiqq.neenon  Robermdifiut.^ 
fufiitut.3.  thef.  z.  <^  dUquotfiqq.  dUi^  p 
ferhosdUegati^  > 

DE  ApOPTIONIBUS, 

T.i  T.  X  L 

Puncipium  Ti  tuli» 

•  NonfotHmaHtemnatHrtJ^Uberifccundim^ 
M%quadiximm^infotefiatenafirdfim%  verum 
etiamiiiqHosadoptamHS.  * 

S  U  M  M  A  R  I  Ai  . 

t  T>  Atio  coiitiimatioiiif . 
.  Z  J^OrigoadoptlonisaAtiqiiilSilia* 
3  AdoptionitcaniiB' 
4 .  Vfttia  adopcioniscxeiu|^U* 
5  Adoptionisdefiniclo. 

/6  Apttd  quem  Mdgifbatvm  ndoptio  peiagi  pofCe» 

7  Anadopttoadtbuslcgttimif  annttmoiajid^* 
f  fiUttmtempoialemliibcceiiOAii<et« 

Duabus 
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DU  A B  us  patrias  potei):atis  cau- 1 
fis ,  nuptiis  fcilicct  &  lcgitima* 
tione ,  abande  iatis  explicatisx 
jttdo  ordine  tertia  patrias  poteftatis 
caufa ,  wdelicet  ddoptio  ,  fubfequitun 
Hajastautem  originem&aramanti*  z 
quilTimum  efTe » vel  ex  eoliqueti  quod 
Mofem  4  filia  Ptiaraonis  adoptatum^ 
fuiireSacrxiiterasteftantury£;c^4/.r«  2^ 
wrf  10.  Tiiereus  item^fortifllmus  ille 
.Athenarum  Rex^Hercaleasvirtutisa^ 
mulus  t  ^b  i£geo  adoptotus  dicitur: 
unde&nomefortitusefl:.  Graecienim 
^im  appellaritadoptioneiii.  Kbcrates 
vero  adpptionem  vocat  ozmifjaw  ^tefe^ 
rente hic  Francifco Balduino. hdo^tio-  } 
nis  porro  caufam  prscipuamL*  fuifle 
confliat :  ut  (lerilitati  conjugii,vcliib$« 
rorum&familiarum  mortalitaticon^ 
fuleretur.  Quidam & matrimonii mo« 
lcftiasrecufanteS;»  vclIibe|ros  debiles, 
aat  imprbbos  ac  degeneres  nadi,  ado« 
ptioneiibi  eos  ^&forte  meliores  quas«  . 
rere  funt  conati :  cum  faspe  naturaies  k 
'  prifca  avorum  virtutc  diiaedant,  eo&  . 
dcmque  adoptivi  muitis  aominibus 


PRiNcrpruAf  Ttt. 
*  fiipcrcnt ,  ut  eft  apud  Siohdium  firm.  74I 
Pltn.in  Pdnegyr^ad  Tratan.  qms  cttAt 

4  Helgm hic n. 3.  Hinc t apud^Romanos 
Scipio  Africanus ,  cdm  filium  haberet 
minus  bcnh  vaientem:  &gignemlis  \u 
beris  parum  idoneum,Pauli  iEmilii  fi-^ 
liuni  adoptavir:  quiin  SacraScipiona 
tranliens,  poftmbdum  Africaniismi* 
nordidusfuir.  Sic  Auguftum  a  Julio 
Ca&fare^Tiberiumab  Augulto,  Traja* 
num  aNerva^^lium  Adrianum  ^Tra- 
jano^  Antoninum  ab  Adriano>  Jufiini* 
anumajuftino,  aliosqueabaliisado-' 
i)tatos  legimus.  VigUusin  §.  adoptivL  n. 

'  $.infr>.de€xheredat.hbir0r\Bpd$nu$d€re^ 
fnhl.Ub.i.cap.4xircafinem.  ThadansPifo 
hicrhz.fir  Mynfingerinu.4. 

5  Cseteru^n  adoptia  niiiil  aliud  eft» 
quimlcgis  adio » 11  ve  adus  legitimus/ 
per  quem  quisatreri  filius  eiBcirur,  ta« 
quam  exipfo  natiis.  argMuius prinfipti^ 
^^Li  inprinc.  &l2.ff.h.  t.  l.mutierem.s* 
ibi^&eumperindeiar^^  ex  teprogenitum. 
C.eod*  Dki  m  us, leg^  atlio five  aSim  legi^ 
/i«i«r.  Quiaillanonmoribus,  fedlege 

6  XlIit^bui4i;tmiiaiU(auelitFroinde 

« 
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Inst.  de  Adopt. 
spud  eum  duntaxat  magiftratum  po-' 
-  teftperagi,apud  quem  legis  adioelli 
hoc  eft,  apud  quem  a£tiones  five  adus 
.  legeXIl^tabularumioftitutos^cxpU- 
cariatq}traniigijuseft.  /.  magiftratum.' 
4\jfMo€.ti.t.C.nd.l.sffMoffic.  Praconf 
Li.ff.dti^toiuridtcu  Giphanim%  Tbto^ 
philus^  Kling,  ^  Hotomart.  hicenunciat. 
/!^/i7iiry?,  ^«r^i-^.  tNccobftat,qu6d  7 
inter  a£tus  legitimos  non  numerattit 
in  l.a£iu6  legitimi.^yff.  dereguL  iur.  E tfi 
cnim  difertc  ibi  non  fit  mcntio  ado-» 
ptionis:tamen  ha;c  mancipationis  vo« 
cabulo  contlnetutiurpotequceolim^ 
Hon  nifi  cmaacipationc  ficriibleba  t.  U 
mlt.C.h.t.  GelMh.s^c.ip.  Treutl.feleil.  dijj^i 
voLiJiJp.i.th.S.ad  Ut.A.Arumattc  Bxer^ 
^tJuftin;^ah.i7.^Eiqax^n^Q^^of tio  8 
diemrecipit:  cummorib.noftrisnoa 
con  vcniat  >  fiUum  tcm  pbralcm'  habc* 
K^utexmenteLabeonisreJponditPaului 
in  Lquajitum.  34-ff  h.  t.  confcqucns  eft^ 
cam  rcificannumcrariai^ib*  legitimis» 
qui  dicm  nonrccipiuxit.^.  La£iu6  legiti^ 
ml77ff.de  R.L  OlemannusadUh.  i.  Anti^ 

pmi^rdnrnfiv.fStphanthdiJ^.i-M.g* 

§.Ado- 


I 

jpt    $.AoOPTI.O  ▲UTBJtl.X*  ^ 

Adoptioautem.  I. 

^dopM  OHiemdmimmodisfitjaHtprinffU 
palirefiripto^aHtimperiomagifiratm*  Impera^ 
tme  aHSkoritate^adsoptOTe  quis  potefi  eos  eajve^ 
^HiqHave  fiii  jHrisJlint  i  jjna  Jpecies  adieptionis 
dieitm  adrogatio.  Imperio  magiftratm  adopta* 
tnHSeos  eafve»  (jHiqHaveinpotefiate  parentum^ 
fitnt  cfiveprimHmgradttm  liherorHm  obtineami 
qnalps  eHfilim  jfitia :  five  inferiorem  t  qnalis  eSi 
*-  vepos,neptis,pronepps,pronepti^. 

$  U  M  M  A  &  I  A# 

1     A  Doptionis  diftributio. 
*    2  ^^Quid  fit  adoptio  fpecifica,  quiditein  atrogatlo ^  tt 
quz  hujus  fbrma. 

3  Cur  in  arrogatione  populi  vel  Imperatocit  confcQfili 

ilt  neceffarius:  non  ver6  in  adoptione* 

4  Arrogationis  &  adoptionls  nomina  pxomUcue  afiis* 

pata^ 

*  5  Num  YXtOtow,  Duces»  Marchiones»  5cc.  Impentorem 
tanquam  fuperlorem  recognofcentes  ,  intcr  fuot 
fubditos  auftoritatem  atrogationi  celebrandx  ac* 
commodafe  polfint* 

.  0  Elcd;ores»&cxtari»xegaIemdignttatem&  |arirdifti<H 

jiempjpipetiiamiuib«B€cs4Qfi4s  terxitoriisimpcU« 
toiemxcprsfencant. 

t  A  Dppdonisfpecicsduae  hicattin- 
/A  guntur  :adoptioin  Ipecieficdi- 

2  <  da,  &airogatio..t  Adoptioeft» 
cum  imperio  magiftratus  adoptantur 

,  iilii&milias:  atrogatio»  cixm  au^ori* 
tate  Pfiacifis  iivc  i  Inipecatoiis  ado- 

ptan- 


u 
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ptanturii,  quiruntfuijuris.  hoc^.^L 
i.  impB.€Mm  Lfiq^ ff.  hociit.  Hacc^ue  po* 
ilcrior  fpecies  olim  per  populi  ro^a-* 
tioncm(unde&nomcn  habet)  comi- 
tiis  curiatis  fiebat  :  cujus  rogationis 
verbaroIcnniahascerant:r^//>/if,«^f4- 
tisi  utiL.  FaUriMjL.  Titio  tdm  ittre  Itge^ 
filim fibi  fiet ,  quamfiex  eo  patre  matre^ 
familtas  eiu6  natus  ejfetiuttque  ei  vita  ne-^ 
iisj^  in  eum  poteftas  fiet ,  ttti  fdriendo  fim  - 
lio  eft :  hocita ,  ut  dixi%  vos  ^uiritesrogOm 
Gell.  Itb.s.  no£l.  Attic.  c.  ig.  Carol.  Sigon. 
deantiq.  iur.  civ.  Rom.  lib.  i.  c.  lo.  ^  Ho*^  $ 
dicver6>  poftquam  Populus  Roma^^ 
nusomneimpcrium  id  Imperatorem 
tranftuUt*  ^.fed^quodprincipi.O.fda 
iur.  nat.  gent.  (jr  civ.  l.  i.ffde  conftttuttci 
mf.iitvelapud  Imperator.  iprdm,vcl 
apud  magiftratum  cxlmperatoris  ap- 
probatione&indulgcntia./.  J.C.  h.ttt. 
Katio  >  cut  in  arrogatione  populi  vei 
Imperatoris  conrenrus  fcu  au^oritas 
requiratur,  hsec  cft:  quoniam  in  ca  agi- 
turcaufa  ftatus :  iiquidem  ex  eo»  qui 
cratjurisfui»  per  arrogationemeftici- 
turhomojuris  alieni^  conjedlo  niiDi^ 
-  -  Cc  rum 


40<^    ^«  A  D  O  F  T  X  O  All  T  E  h 

tum  ipro  in  poteftatem  pattiam  eius^i. 
)quo  arrogatur;  De  capite  aateiii  (ive : 
ilatu  civis  Romani ,  4ion  privatimji ' 
fedpublicefktuciidum  fuerit  ^popo^ 
|o  uni  verlb  $  vel  poftea  ab  imperatore# 
qui  locum  vicemq^  po^uli  reprafen* 
tzt.Vulteitis  ^VVefenhMc  n.}.  Aft  in  eo, 
q^i  (iib  aaturali^  patris  fui  poteftate 
eft^audoritas  Principis  neceflaria  noa 
eft,cumalieninc  jurishomo  ^  &inipu 
fumpatri  fuo  quidvis  iiceat^adcoquc 
eciam  citra  Principis  veniam  illum  ad-i^ 
optandu  dare  alii  queat :  modo  &  ma« 
giilracusinferioris»  ut  Prast6fis»attdo» 
ritasintervisniac.  Ca^terum  hodiequis 
cenleatur  competens  Magtflrfttus»  cof 
xamquo  adopcio  iieripoflit  >  abunde 
cxponit  D.CoIlegaBoccrusC/i^j^/.^jj^* 
2ijh.(fs-&fi^*\  liiad  hoc  locaebferva* 
re  opera^preciii  cft :  arrogationis  &ad^ 
optionisdifFeretiam  apud  Vetefesfie^^ 
pe  negle^am,  iicque  nomenadoptie^ 
nis  pto  arrogationc  pofitum  ^Q!c,uteit 
^igonie  d.  €ap.i9.ndt4vit  Heigimkicn.  6f 
.  Quia  porro  ^arrogationem  fummi 
Principi&  fcu  Impejracoris  au^Qritate 
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expedu:i«manifefto  maaifcHius  cft  :  itk 
qu^ftionem  ndn  infuU^  vocari  poteft: 
Ecquid  leiiqui  Principes »  Eledoies»  , 
Duces,Marchiones»Comites,Barones 
&fimiles»lmperatorem  MnquamSu* 
perioreni  recognofcentest  int.crfuor 
lubditos  au£toritacem  arrogationi  ce* 
lebrandaBaccommodare  atqi  interpo* 
nerevaleant^  Etaffirmative.cgo  COU' 
cludenda  eVidenti  ratione  motus  pu« 
taverim,£ledoresnamq$,Duces,&c^* 
teri  modo  relati,  regalem  dignitatem 
&jurirdi^ionem  perpetuam>&adhe»' 
redes  tranfitoriam  liabences.ea  omni^ 
iuis  in  terricoriis>inter<^  iuos  fubditof 
pofliint ,  qlmperatorinuniverloRo* 
manolmperiopotefl;,  atq^adeo  hunc 
illi  reprxfentant.  BaU.  w  l  rectftitU,  2, 
cdectnfiitut.fteMn.  jBtdrt*  $h  i.in/dmem, 
y.n.i4.ff.def  ubf.iMd.  Rol.  kVAUet49nf. 
^ol.3'BsrkMt,€onf.34..Uk.  i.  Cravei.conf 
3tyi^S*»tt.a.  RMin.conf  2oo.n.z.Uh.i.  conf 
M30.n.2j$b^S'^frtrand.conf.ido.n.4r.  lib.  /. 
^conf.is6.Ub.3.  Schradxin  tr.feMd.pi»$.2i 
monapMrtisprfe^.  lo.  nw.  ^O.pUtres^  aUi 
^^idu^f  4d  §.fcrd,ii.  J.  dererJiviJ.n.101. 
  Cc  i  fScd 


§.  Sed  hodic.  2- 

Sed hodie  ex  noftra  conflitHtione ,  ckm  fUiiU'» 
f(miliasapatrenatHraiiextranc€perfin4tinad» 
0ptionem  datur :  jura  patris  naturaHs  minimi 
diJJoivHntttr  >  mcqt$ic^uam  adpatremadopti^ 
.  vttmtmnfit:necinpotefiatoejt9sefi,  hcetai  in^ 
teflatojHxafiiccelfwniseianobistrtbHtafint^.  Si 
veropat^rnatHratts  non  extraneo ,  fid  ofvo  fiUi 
fiii  materno ,  velfi  ipfe  pater  naturalis  fHerit 
tmancipatHS,  etianiavovelproavo  Jmilimod^ 
paterno  velmaterno fihum  fuHm  dedertt  tnado^ 
pti^nemzinhoccafii/jHiaconcHrrtmt  in  Hnama 
perfinam^  ^naturaUay  &  adoptionis  jnra:  ma-^ 
tiUfiabilejmpAtrisadoptiviy  ^  natnralivin^ 
mtlocopHlatHmy  ^  legitimoadoptionismodocon* 
fijtHtHm:  Ht  &  tn famtUa ,  ^  in poteftate  iMjHfi 
moilipatrisadoptivifit. 

Sl^MMARIA. 

1    A  Doptionis  fpccialjs  quis  effedusyii  £at  abcxtxa* 
f^    neo,  vcl  ^  languine  conjun^o.  ^ 
'2        Duo  vincula  uno  foitioza  cenfcntut. 
^  3  Afrogationis  juUadhueliodieinviotftta  ceftant:  &ax* 
logatus  eum  omnibiu  bonii  &  libetis  poteftatipA^ 
tiis  aiioganxis  fabjidriic. 
4  Catttloftaconfiiium»  aeadoptionis  (peeiiUia  cffBAui 
itova  InftinJliBi  coniliuatio  obftet 


■E 


Xpoaituchoc  loco  jus  novum  dc 
adoptione,  ex  conftitutione  Jufti- 

niaaiiQtcoduAuai »      fxtat  m 

Lcum 


*  • 
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L  fum     adQptivis.  lo.  C.  hoctit.  C\x\a% 
'  jurisnovirummaha!Cc(l:Filiumfainit 
iias»  n  a  patre  natiiirali  decuradoptan*^ 
du^^fi  quidem  extranco^non  (ut  olim^^ 
tranfirein  poteftatem  patris  adoptivf& ' 
fed  manere  in  poteftate  patris  aaturii* 
lis :  &  hunc  duntaxat  efFedu eius  ado^ 
p  tionis  eiTc ,  ut  is  patri  adopti  vo  abiin-^; 
teftato  fuccedat:^  vero  non  extraneo»- 
fed  avo  matcrno,  vcl  etiam  paternb  ((i 
videlii;et  ipfc  patpi;Qoaamplius  Htia- 
poteilace )  adoptandus  iiliusfamiUds, 
detur^tum  eum  tranfir^in  poteftatem> 
patrisadoptivi,  bQceft>tumfei;vari&. 
Qbtinere  jus  vctus :  ^ptcrea  quod  hoc^ 
cafu  in  unam  perfooam  6l  naturalia- 
cognationis » &  civilia  adpp  tionis  j  urai: 
concurrant :  adcoque  t  vincuU  duo-: 
jfemper  uno  fortioc^  exiftimentar«  ^rg.[ 
Juth.  itaque.  C  communU  de /ucce^fo^M 
nib.cap.i.ex.  detreuga  &  pac.  Cseterum  ^ 
h«icdeadoptioneipeciali  tantumex^ . 
audicndafunt. Siquidcm  arrpgationis^ ' 
jura  faiva  adhuc  &  inviolata  reftant. 
Idcoquet  arrogatus  etiam  hodie  cum  ^ 
omnibusfuis4donis&li^cris^  quosin 

Xc  j  poic- 

•  t 

1 

» 

I  ■  .     ,  s 


ppt«(la|e  ba^ot ,  iiib)icUur  poteftatif 
patris  arrogantis.  §.  iliud.ii.  iajr,  bocHt* 
Hi*' CfipamfimiUas. is.  '& k tm»^ 

4^iuv,civ.c_.zi.Pag.ii6...  jpt ne prasdi^^, 

|ufl;ioiani  €o|iftitatio  adbptionis  fpe» 

f ialis  iefife^ui(qui  pr^c^U|p  efi,itt  in  l^ri 
mit^ni  ac  ppteftatem  etiam  extranei^ 

.  traoicatadoptatm!  tdqne  etiamnum 

Iiodieobtiniqrchaudiat  $ro;\is  ratio- 

nib.  addudas  opinatur  Arumasus,  Ex*^ 

■^^ation^  faci^e  caveri  poterit.  f  EteniKi 
'  con(iliamcrir,ut^Utisinadoptionem . 
.  4andus  eniap^ipetur  pri^s  per  natu- 
talem  patrena  j  ac  ppftea  fefe  ipf^  in  ar- 
fogatioiieiQ,cui  yulr»  tradat  :atqiieita 
rppteftati  adpptivipat;is  fubjle&us  i  ura 
omnia  liberprum  n^turalium  confc'' 
iQuatUft  §f4ii^,  qmi,  ^o,  wfr.  de  hetedfia-i 
tih.qudAkitHefi.defirHnt.Vigliiuin  §.ad- 
f/iivi.  mim.s.  infr.  de  e:^here4dt.  Ithe^ir, 
Jkiigiituhie  itum.^ 

i^.  Cum  autcm  inipu  bes, 

*   pM»  autem  impuhesper prinapale  refiriptu^^^ 
^ro^atuitt^auft  co^nitdMlrogaifo  fierip&mit-^ 
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fif.expediat^pupillo,  Etcum  (fHibHfdmmemdU^^ 
tioniimadrogmojkMcfi^f^^MV^^f  adrogatQr 
ferfin^ pHhhc<t ,  ftmtrapubertatempHptam  d^ 
feJferit,reft$t$ftHmm fe  hm  tllis  »^Hf/fi  adoptig 
faaarioefaMfitccejfiomm  eiui  venturiepnt. 
Item  ttm  aliter  emancipare  enm  potefl  adroga^ ^ 
for.nijicaHficognkd  dignm  emMCipatumefHc^ 
tit»(^ ttmcfiiabonaeireddat.  Sed^Jidecedens 
fOier  eum  exheredawit ,  vel  vivmfme  jt^a 
fOHja  emancipaverit :  jttht^r  tjHartampmtem' 
ftiomrmnfmir^m  relin^nere ,  yuie(tca pniter 
bona ,  qn^  ad patrem  adopHvHmtranftHiit ,  gf 
^H^rtfti^commQdt$metpofte^acqHs/ivit.  ^ 

.     S  tt  M  M  A  I 

t    A  Rfogatio  pub«ds  non  ram  «xaftam  Mtt&  cof^ 
J\    tioncm  icquiriMiqucimpub€li8:httliis4tliti|^. 
^  AirogationisinipttbciisorigofiTCtttftOf. 

3  Forma&mo4usiftittsarit>garionU.  ... 

4  Qualis  cautio  in  anogatione  imp^beiis  pft^ada»oc  q% 
4   Seivuspttblitfttsattist  . 

6  Qpre rei^vns^ttbUals pio  pupiuo  oUm  ftipttlaitnil» 

7  Altcriilipttlaitoemopoteft.  .  ;  '  - 
^  Airoeatlonisimpttbcrisc^cftus, 

Qaana>qua(impubeiiiitsqfac9debctnr  •  nnm  ntcHB» 
nium  jbanotttm  awgatsrisi  an  w d  dttntaJ(at  p$^stii» 
'  tbintcftatoarrogatodcbitx. 
lO  Legitima  dycottart^  ppftionis  abintcftato  dcbitttft» 

littmMttCtelainoiScioriteftamcntieit^ildit.  - 
tt'  In  patsts  jtt^cio  acqtticfccndttm.  •  /  .  , 

|2  McmoinTiWf^Wt^l^S^^* 

DE  arrogationc  impubcris  ,  qul 
—  Cc   4c  Uas, 


404    $.CaM  AUTlTM  IMFUB.S. 

lias^  diligcnter  tradatur  ^iV  ^&ml.  nec 
%  €$.17.  §.  r.  (fr  3JIL  fiqqcf*  jf.iod.  i*  l dco 

atttem  iixipuberis  taatum  bac  loco  fit 
'  mentio  :  quia  licet  arrpgatio  etiapn^ 
puberis  per  refcriptuni^  principale 
conficiatui: ;  non  tamen  requirit  tan*> 
tam^tamque  exa^tam  caufx  cognitio- 
iientl.  Sapitttiteniffl  pubcres»  necpec^ 
aBquefaili  facile  poflbnt»  atque  irapu* 
teres,  Deinde&  teftamcntum  fibifa- 
cercpofliint :  utacouratiorecautionc 
non  videaturopus.  A  a  qua  atate.  s  ff^ 
qui  teftam.fae.  pojf.  VVefenh.  h.  uum.  r.^ 
De  bac  vero  impuberis  arrogatione 
tria  potiffimum  obfervanda  veniunt: 
audor  eius  fi  vc  origorforma  &modus: 
a  acdeoiqieiFedus.4^  £t  au^oremqui* 
dem  eife  Imp.  Divum  AntpninunfLi 
Pium*  conftatrjc/»  fapmiatm.  f.  §.Jt 
quts  impuhes.  is^  ff.  de  inoffic.  tefiam.  i  /.v 
^.fiimpubere.  2jff.de  coliat.bonor.LuU. 
ff.  (i  qutd  in fraud.  patrMi  fad.fit.^  VU 
fiano  in fragment.  ttt.    §.  arrogatio.  in  ' 
fine.  AntcD.Pium  pupillusfivcimpu- 
non  po  terat  arrogari  >  e.j(  bac  lapo- 
ne:  qupQiamj)upAlliiaficj^|ii)i  eft  con- 
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liUttiB  9  &  nuUum  aninii  iudiciiim. 
fraterea.  infr.  qmh.  non  efi  permij^.fac, 
tefidmint.  proindequeipfecanfenrire 
(quod  cikAQQcStdjn4d0pmniLffih,t.^ 
non  poterac,:  LfHfiUmnecveUe.  iSp.ff. 
de  R.  I.  rucoritm  aurem  non  ca  cfl:  po« 
rcftas  &  authoriras » ut  caput  liberum, 
fidei  fuae  com  m  iflbra^alienaB  ditipni  fi- 
veporeftatirub)iciant,(7f^./i^.  /.  €.19. 
Fofaiam  t  &  modum  huius  arroga-  { 
tionis  quod  attinet :  eum  Juftinianus 
hoc  loco(^xplicat ;  puta  ur  hascarroga-^ 
tio  prxcedentc  caufa;  cognitione  » 
cercis  conditionibus  peragatur.  Nara 
exquincur  diligenter,qug  cauraimpel* 
lat  arroganteni ;  honeftane,  ut  patcr- 
i)a  atfe&io »  an  vel  avariria ,  vel  eciam 
tiupiot  inhoneftiorq)  caufa :  Item  an 
pupillusnc  dives>necne:anarrQgator 
cias.iit  ^tatis^ut  proereareliberos  poG 
HtideqMib.canfisinLfipaterfamiUasas^ 
§.2.drd.L  necei.  i7.^§  i.  dr feq-ff^  eodem.  - 
CauGetcognitionefada^eademq^ap»  4. 
probata»  arrogans  cavere ,  fi  ve  ratifda-, 
rctenctur,  febona  arrogati,intrapu- 
bcf  cacii.  |U|0OS  d^fuQ^i ,  relii^urunu 

Cc   j  cflc 
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cfleiliis>ad  quo8pefv<iiitiua  atils  fiiiil^ 
ientyfiiaftatafuoacrogatus  permaii» 
GfCct  J.»en  aliter.iS,  i^lJiq.ff.hocHtt$l, 
f  Cstcr^  i$tA  cautio  praeftanda  «ft 
Tabuia^rio  iive  Notario,  qucmlmpe* 
xator  hic  perfbham  publicam  ^  Mar- 
cellus  fervum  publicum  ,m  «U&,  L  ntm 
0liter.1S.ff.  eod.  Paulus  fervum  civitatis  - . 
zppellAtmi^itim.ff.  ^Mfdam^tmifiie 

•  pmiverfit4$,n4m,^e»  earatione*  quod 
veteribus  fervi  fuerint,  quipublicis  ta- 
bulis  pne(iccrefitur,quorum  loce  Bot 
^odie  Notariis»  (icque  iiominibusU- 
beris  utimur.  l.generdtli. }.  C.  detsbitlM' 
9iit^€i  Btfebtit.  S€hiib»(k.  &  Mynfim^ 

figer.h,»t(m.  S,  f  Idcirco  vcro  fervus  ptt<r 
blicus  propupiilo  ftipulabatuF,&  cau- 
tionem  t  qax  aon  nift  per  ftipulatio- 
nem  procedebat,  ab  arrogatore  cxU 
gebat :  quia  fibi  pupillusper  aetatenu 
ftipuiari  non  poterat,  neque  eidcnL» 

7  aliusliberhomo ;  'j*  ciim  regularitet 
alteri  intttiliter  ftipolemttr.f .  *ltm.t8. 
wfr.  dt  itmtiUh.  Jiifnlat.L fiifmUti»  ifid^ 
^S.  %.4lteri, ff.de  yerborum  «bligdt,  Ita* 

i|uq    aii<|uo4Kinedimo«i>  qut  icr« 

vani 
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>  Vnmhon  habebat^in  praefenti  n^ocio 
accon4mo4acetut:pUcuit ,  ut  ieivus 
pub]icu5(qui  non  etat  unius ,  aut  alte<* 
irius  proprius»red  omnium  &  iingttlQ-r 
rum  civiumRomanorum  communis) 
iliiftipularetui-.  /.  a,f.  fempufiUi ,  'vel 
ddokjfcgut.fsl^ftreJstiiisymkeifu  mfr^ 
huiMtit.».6Meigiusinh»f§.n.7,F0rcat»\ 
Neey$mdMtiddi4l.^$.n,  iS§ve4»- Ub.ft  > 
4e£lion.varx.i9.  '  '   "■  •  ' 

.  ,  iPorro  efFedus  huius  arrdgationis.  $ 
9xp6f^tiitbiciMV»fi(emnii4ttiter,(^c^  . 
ubi  tres  cafus ,  tnonente  Giphdftie ,  no- 
tandi  funt.  I.  quo  arrogator  jufta  ^ 
probatd  de  caus4impuberei|i  emanci- 
pat  j  puta  n  vitsipnus  fit  iniidiatus :  5c 
tum  impubcri  reddit  bonafua  ^hoc 
ei^qu^  atfioUt  ad  arrogafiocem*&  oihtt 
gmplius.  l.ultim.  circa finem.ff. fi  fuid 
fnfi^Mui.p4tr»niy(^c.  II.  qtiQSkhogsttot 

impuberem  emancipat  ^aejufti  catt- 
a&:  8c  tan\  reddit  ci  &  bona  impube- 
|!is,&quartam:infuperftioMm.4t^./e^^  ^ 
0itim.ff.di£i.titnL  ilL  quoarrogatojr 
impubercm  tcftamento  exberedat:  \ 
.    tm  ^tloquc  pcscec  bona ,  qua»  a4 

pawsw 
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410     ^.CUM  AUTEM  IMPUB.^. 

patrcm  adopcivtim  tcanftuUc  •  quar* 
tam  fuorum  bdaorum  relinqucre  te- 
setur.i/.  L  Pdpinianiis.  i.  §.JiqMU  mfn» 
bes^ff.deinoff.fefiAm, 

9  ^  Scddabitari,  quasriquc  folct:num 
haec  quarca,  qu«impuberi  arrogato, 
&po4ea(iae  jufta  cau(a  cuiaucipato» 
velexhercdatodebetur»  fitomaium^ 
booonun>an  vero  portioois(bliimab 
inteftatoipfi  debits,quslegicipia  vuU 

.  go  dicitur^  Et  refpondet  Accurfi  us  hic, 
&mL fi^urogdt»,  i2.ff,  hoftit,.  enmqiU, 

ftcutusibid.  Baldm  &  Mynfing.  hie  n.  12^ 
wcmomFnlteimddprineifium  hnimik» 
9j6,dUjjj  m^nulU  interfretef.quAtuiaBk, 
nouefie  omnium  .bonorum ,  fedpar- 
tistanttaiUitts ,  quasab  inteftatoar-i 
cogato4et?e£ur.  yerummagiseil,uc 
tetius  fubftantis  patris  arrogatoris 
quattam  d<eberi  iillo  atcogato  ftatua- 
mus,  idqufi  CQnfirmemusrAr;^^^ 

Jiro.<^d.  L  Papittian.  S,  %.fiquisimfnhes. 

ff.4e  inoffic.  teftdm.  d.  L  ult.ff.  fi quidi» 

fi-aud.pdtrotti.  d.  /.  i.^.fi  imfukere.  zz,  in. 

fin.ff.  de  toUdt.  honor.  d,ifi  arrogator.22. 

ff.hottu.  ^  l,  a.  C.  fod,  quibu$  ex  Xocis, 

iuter 
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In8T.  de  Adopt.  4U, 
;  lflterc«teraevindciir,dcberiatioga* 
to  quart^m  ex  boois»  qux  mortis  tcm» 
J>ore  arrogatoris  fuerint.  At  arroga- 
toristilncunivetiafiint  bona.  Confe. 
quens  igitur  eft,qu6d  &  ad  arrogatum 
univerrorum  bonorum  quarca  percio 
Bcat» 

Nec  obftat ,  quod  iilium  naturalem  lo 
^querela  inofficiofi  teftamentiexclo* 
dat  quarca  portionis  ab  inteftato  de- 
bitx.  d.  l.  PapinUnus.S.  §.  quonia.S.ffJt 
vtoff.tefiam.l.€kmqMantm,t.^L9mmm 
miMo.io,  C.  eodem.  &.  ea  ptppter muito 
magis  in  iiac  quarta  arrogatus  acquie- 
&ere  debeat :  nc  alioqui  meiioris  fit 
condicionisfiiiusarrogatus,  quam  ie- 
gitimus  &  naturalis.  Etenim  in  patre 
naturalialia  cit  rauo,  qu^minadopri* 
vo.  Paternaniquenaturalisnoncen- 
(eturfiliumfinecaurapnBterire :  &id- 
circo  in  eius  judicio  acquiefcendu  eft» 

reiida  iili  quartaportionis  abintefia* 
todebitse.  *f  Arrogatoraut€  non  ^qu^  it- 

,  incelligitur  ex  cauia  fiiium  arrogatuni  ^ 

cmancipare  veiexiieredare ,  nifi  iianc 

f cddiderit.  Quarc  in  paenam  temera- 

ri»" 
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xix  emancipationis  vel  exheredadoi  | 
nis  quartam  partem  omnium  Aioram 
bonorum  arrogato  relinquere  jube-> 
tur.  Nam  vei  arrogare  non  debuifTcti 
Vtl  artogatum  non  dimittere  iterum 
i  iinejuftacaafaexruapoteftate.  fPrx^ 
terea  c&m  parer  adoptivus  hon  invi^ 
tus^fed  volensinliberorum  jTuoru  nu« 
merumatrogatufn  adfciverit,  &infu«^ 
peromniahuius  bona  adiUumperar* 
togationem  devoluta  f\iQtmt:Unad(f'^ 
pionib.  /.  Lfi p4t€ff4miliM.  is.  L  ne(jue.- 
e^  L  drrog4t0.  40^ ff.  de  ddoptiomi^x 
hM.J^.ill0d.iii  infr.  eodem.  minime  ab' 
^squitate  eft  aliencim ;  ut  plus  aftrin-^ 
gatuir  eidem  illio  arrogato,  quam  le-^ 
gitimis&  naturalibus  liberis>  in  qui- 
buseadem  ratto  nbn  miU^t.  AtqueitA 
fcribunt  (jrfintiunt  loannes  yaud  Ub.ii 
V^riar.quifl .q. ig.Thomas  Linius^  Bor^^ 
§hoh.  Ant^  Mattbaust  Heigim  in  h$c  §« 
num.  14.  Forfier.  lib.  i.  dijput.  3*  tbef  zjt 
ArumausExercit.Iufiin,  2.tb.ig.Treut^ 
Ur.voL  I.  dijput.  z.  tbef.gfub  Ut.E.  Robe^ 
rm diJput.iJnfiitut.  Coronid.  2.^  novift 

Jime  Oltm4nnusadltb.i.Antino^i4r.iur. 

t 
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Inst.  Di  Adopt.  4IJ 

€ivil.^iphami. di(p.  4.  n.iy.  Quanquanl 
ipfcGiphanius  hic  in  fine  non  omnino 
infcite  putet:fuperiorera  Accurfii  fen-» 
tentiam  toierabilcm  eflc ,  fi  arrogator 
plures  liberos  naturalcs  habeat :  utco 
cafuquarta  tantum  debitae  portionis 
arftimctur :  fieqs hac  liberorum  multi- 
tudinc  hxc  quarta,  quas  alioqui  eft  bo- 
norum  omnium^minuatur.  argJMnec 
€i,i7.^,prdterea.  j.jf.  h.  t, 

§.  Minorcm  natu.  4*  - 

.  AiinoremnatH  y  majoremrtonpojfeadoptar^ 
placet.  Adoptio  enim  naturam  imitatUr :  ^pr6 
monfiro  efi,  Ht  major fit filitUyijukm pater.  Dehet 
itacj^  is ,  {jHifiUfiliHm per  adoptionem  vel adro-* 
gatwnem factt  ,plena  pH^ertate,  id  efi ,  decem  Cf 
c6lo  annispritcedere. 

S  U  M  M  A  R  i 

I        Omanorum  circa  adoptioncs  pcovidentia ,  ne  quli 

ijsabutatur. 

a        Cur  adoptans  adoptandu  i8.  annis  pcederedcbeat* 

3  Ab  ido  principio,  quo  adoptio  dicitux  imitaiinatu. 

ramidependenti:!. 

4  CaQiatus  adoptarenequit.  ,  * 

5  Foeminalibeios  in  poteftatenonhaBet. 

6  Filiusadoptivusin(^uibusna^uiaiicomparetar. 

7  Filiusadtempusefl*enonporc{l>necnattu^,  nectdo< 
t    Vxoiemducerevalens,adoptarepote(t.  (ptionc^ 

9  Fiaterneqaitfieti  peradoptionem. 

10  Minorimajoiemadoptarenonlicet,  ^ 
fi  Quoannonuptiscontiahipoitint. 

12  Legcsea^qiiacfrcquentiusaccidunt^Conrideranf^ 
Ij  Aiii  Vitnc^sfttuoipavignaiuaiiogaicpollii. 

Exhoc;  I 
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414     ^*M[in6rbm  NATU.4. 

I  X  boc  §.  &  Tcqq.  maxime  clarefcit 
t^Romanorum  proyidcntia ,  qu4 
ipli  in  adoptionibus  vulgo  pcr- 
mictendis  uti  voiuerunt:  ne  hifce  quif^ 
piamiabuteretur :  &  domcHica  prava 
gubernatioinperniciem  ac  damnum  . 
Rdpublicas  vergcret.  Proinde  Jufti- 
nianushoclocominorem  natu  h  ma« 
jonlt  adoptionc  repellit » &  adoptan- 
tem  adoptando  plena  pubertate  ma- 
jorcm,  id  eft.decem  &  odo  annis  pras- 
cedentem  exigit.  Iji  p4ter/amsliJisis. 

z  infin.L arrogato.4.0. §. i.ff.hoctit.\ Eiuf^ 
quehancanneditrationcm :  quia(  ad- 
optionaturamimitatur:  &in  his  de« 
mum  perfbnis  locum  habet^in  quibus 
e  tiam  natura  ha  bere  po  teft :  neq  ae  ta- 
lemonftrum  m  Rcmpublicam  iiuro^ 
ducendum^utmajor  patrefilius ,  aut 
certca^tateilUaequalis>  fecundiim  na» 
turam  videatur.  Ladoptioafi.ff.eod^Hei* 
gimhicnum\3.&yulteiusnum.^0.  Un- 
deCiceroin  Oratione  pro  domo  fua 
ad  PontiiiceSj  cxponcns^nonpotuifle 
Clodiumadoptari.^  l£omcicHFa£i$t$€S% 
iaqiut^eiusjllm  CQntrafas^cuiu^perdtSm 

ten^ 

m 

V 

\ 
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Inst.  df  Adopt.  4tf 

jempat€reJfepGtu:fi$.  Dico  apud  Pomtji^ 
\  ces :  nego,  tftam  adoptionem  Ponttficio  iH^ 
.    ejfefaSiam :  prtmum  ,  quod  hx  vefira 
•  /int  atates,  ut    qut  te  adoptavtt ,  vel tibi 
t  iocofilu peratattmefie potuertt :  deinde^ 
'  quodcaufaquart  foleat  adoptandt^  ut(jr 
':  isad$ptet ,  qut  ^  quodnaturaiam  afi[equi 
non potefii  (jr  legitimo  dr  Pontificio  turc^ 
quarat :  &  tta  adoptet^  ut  ne  quid  aut 
■  de  dtgmtate  generum  ,  aut  de  Sacrorum 
'teligtone  minuatur :  illud  tmprimis ,  ne^ 
qua  calumnia,  ne  qua  frattSf  ne  quis  dolus 
adhibeatur:  uthacftmulataadoptio  filti^ 
quam  maxim}  verttatem  tUam fufctpten-^ 
dorum  Itberorum  imitata  efie  videatur^ 
^ux  maior  calumnia  efi  >  quam  venirc^ 
imberbem  adolefcentulum  ,  bene  valen^ 
temyacmaritum  :  dicere  ^  filium  Senato^ 
rem  populi  Romant  velle fe  adoptare?(jfC^ 
JHinc  &  Herodianus  Itb.    ( prout  eum 
tefert  hic  Giphanitis  )  ridiculam  vocat 
;  adbptioneni)  qua  Heliogabaius  Impc- 
rator  annos  ndtus  14«  adoptavit  Ale« 
:scandrum  annos  natum  iz« 

Exiftoautem  axiomate  ,  quo  ado«  \ 
ptio  dicitur  imicari  naturam  >  hsc  po^ 
:  7        .    Dd        tifliir  : 


f.Miif  o&EMv  NAru«4* 

tillicaum  fluunt  &  depen4cax.^LQuo(i 

s  4  qui  t  naturaliberosprocrearenopoC. 
iit^idem  quoqueadoptafenequeat,uc ' 
eftcaftratus,  dequoin  ^.fed(^iUud,  94 
$  infr.  h.t.l  h  Qti6d  t  foemina  ,4it  4aatu-> 
ralesIib.ei:o$  npn  iiabet  in  poteftatejita 
nec  adoptare  v^lc2it.  §./kmi^£.  10.  infr^ 

'  6  eod.  1 1 L  Quod t ftiinsadoptiVus natn-. 
ralicoparcturinnuptiis  9  infuccefno* 
nibus ,  &c.     lattus  indicahitur  in  §im 

'  7  piurimisJ.J.eodAY.  Quod  t  fieut  natQ^ 
jraad  tempus  filius  eflc  non  poteft *  it&. 
/  ntczdo^tionc.l.qu^frtum.34ff.h.tiiuL 

'  8  V.  Quod  t  is>quinxorcducerepQtcft,i. 
quamvis  eanondum  habeat^adoptarc: 
c^ni^%tU.& ^u^resjo.ff.eod.  V  L  Qjjpd' 

9  uttfratcr^rocreariQonpotcft>itanec 
per  adoptioncm  fieri*/./^fr/3;^W.7.  C.^if 

10  hertdib.infittuend,  V  i  I;  Quod  t  (utMm 
fuprd  diximtis)  minpt  maiorcm  n5  pol^ 
fltadoptareradeoq;  adoptas  adoptan^ 
dumpicnapubertate ,  ideft>  o&o4c«i 
cim  annisprsecedcre  debcat  hunc 

11  f.nofiruniii  Cuinaii  refragatur»  quod. 
anno  i4.nuptia$  quis  contrahere&  g«« 

.  mi2iXt^oSix^utiftit.frgxJnprincipi^^ 
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IkST^  BB  AdoPT.  417, 

fj^/iMmm.Nam  prgterquam  quod  ra-  . 
ritts  acx:idiit,ut  ante  illam  pleo^  puber* 
tacis actaie libcri gencrentur: & f  leges 
noCtrx  non  ea»q  perraro^fed  que  fre* 
qucntius  &  c9nTo  ^ei^v  fiunt,  confi- 
derant.       dr s  ff^deUgib.  Hotom.  hic 

.enuHc.j.  etiam  |ioc  in^tdpptioneam-» 
pliuseft,quaminmatrimonio,  cjuod  -       ^  * 
eledioneresagitur:ideoq;opuseftiir«  ' 
mitatequa^amjudicii,  quam^ftccu*'  : 
tus  ccnfctur  is^qui  decimum  odavum 
annUm  attigerit.§.ijr//.yr^^.  txcduf.ma^^ 
numUt.nonUm.AntMatthaHs&  Mynf. 
hicn.2.Scbneid.n.3.0leman.ddlib.i.An* 
tinomidr.  mrMv.  Ciphan.  dijp.  4.  n.iS.(^ 

*  Arumdtu  Exercitat.  lujiintjtn.  ^.tbefzz. 
Porrot&vitricumadoptarcfivearro-'  ij 
gare  pofle  fuum  privignum  » non  val* 
deambigitur:quoniam  vcrifimilecft» 
aflPeiftione  illum  (an&a  moveri  ad  pri^* 
vignum  arrQgandum.  /.  nec  ei.  iju.  u 
ihiJan£iifmaaffe^ionedu£ii.(^L  nen^ 

,  nnnijuam*  32.  injin.ff.  hoe  tituL  Cuiaci 
Itb.z.ohfervation.c.jS.Arumausd^Exer^ 
eitat.  2.  thef.iS.  Treutler.  volum.i.  dijp.2. 
theffiMli$,S. 

Pd  >  SXicct 
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§.lAqet.  s.&c§.  Ettam.^^ 

Lita  mtem  in  l6mm  nepiltie  velnejmtt 
fronefotisvelproneftisi  vel deincepi  odoptare^ 
^HamvisfiliHm^nisnonbakeaitj^ 

EttamfiliHmalienHmqHisinlQCHmnepoue 
;  mdapiarepeteflyjuamnepotemin  locHmfiUi.  . 

S  U  M  M  A  R  .  I  A. 

I  /^VibuscaCbiuadopdan4tatamnosilm!ttlii&  . 
s  \}(>C^tttecattra»cefirateffcai^^ 
'  $  ^Sa»  &  qiMteiitts  dtt9 ilngttlaficlii  ttttiin  camlefliji 
.  ^  xeni  cdnctttrctevalwic  '  • 

IN  iftis^^.a^fcrunturduocarus^qui* 
btis  adoptio  naturam  non  imita- 
t     tunt  Prioreftjquoillc^quifiulluiiu 
faabet  j^lium  :  adoptat  tamenfibi  nc^ 
potem»  vel  pronepotciQ»  quod  a  nacu- 
raplane  remotiiiif  videtun  Siquidcm 
iiatura^iter  t  nepotein  haberenequir^ 
qui  fiiio  61iave  caret :  cum  deficieate 
caufa^  dcficiatquoqueefredus.  L  4di^ 
gere.  6.  ^.q,ii4mn^ii.ff.deiur^p4tt§natMu 
iuprincip.  C.  de  Utin.  Ubert.toU.  c.  etji 
Chrtfttss.  26.  circa  fin.  de  iureiur.  c.  cum 
cej[fante.  6e.  de  afpellat.  Vetiim  lAhuic 
incomodo  ut  occurratur:  filiumquis 
haberciingitur^hocef^^  commcntitio 


t 
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iurc  ncpotem,  tanquam  ex  fiUtf  ^^.^do- 

hociit^  t  igituraplctifque^lolJOi 
graphisvulgo  dicitur,  duo  fingutariai 
Hve  duas  fiSidnes  in  unam  &  eaudmt. 
zeni  npn  concucrere :  huic  tamen  pro- 
nuBciato  contrarium  exempluM  hic 
cft  propol^m9,  in  quo  quifpiam  fin^ 
turhaberefilittm,&exeodeni  haberc 
^iepotcm,  utrt£&h96tit^m9nuit<tA»f<» 
tMattbdHSy^  Ant.Conttm lib^.U^unt, . 
Jkbfuivdr.  iMrisci'vil.cap.6.  Altercafuf 
eft,  q  uo  vel  filius  in  locum  nepocis.vel 
contranepos  in  locum^iii  adoptat  ux; 
Quod  itidem  coAtra  naturam  vidc- 
tur,  ut  videticet  unus  idemque  (it  pa- 
tri  filius>altcu|ratcioepos»  bU 
GipbaniOf    .      .  >  ^ 

$.Sednqui$.7»  ■  .  ^  ^ 

'  Sedji<j»isnepotis^ooadfiptet*veltittafiex^ 
f$o,auem  hal>ajamadoptatHm:vei^HaJt  exilh» 
fHemnatMra/emf»fiutpfiteftateha^a:eoc^j^ 
filiusconfentired$bet,neeiitivitofmtt  hereiad-' 
nafiatHr.  SedexcontrariOifiAimexfiHonepo^ 
nmAu  in  iidoptimm»  non  e^necejfefilinnt^ 

Dd  5  SuM- 


4io      §. Sed  si  qiui^.f. 

S  U  M  M  A  R  I  A. 

I  I N  adoptione  auftoritas  illorum  non  cft  nec^(raxia«  tlW 

j[    tcrquosagnationit  jura  conftituuntat» 
2.    Curin  adoptionenepotis,filiiquoq;  cpfcnfufitopus 
9  Confcnfus  eoruip q^^orutn  int.^e£i ,  in  «^v^ovi^negoct^* 
«xigitur. 

4  Quate  avus  nepotetn  cx  filiofamilias  (ine  confcnfift 
.       pauis«cx](ra]^eo  in  adoj^tioucQi  darc |oQit, 

X  1  'Ts  I  iii  adpptioiiercguUritcrnG. 
jT^  ccfTaria  non  cft  audoritas  corum, 
intei^quos  jura  agnatiom»  confe- 
r  quuntur , ut  diferte  re(pendtt  Celftu  m  K 
.  fkmdd^ptio.y  ff.  h.  tit.  tamen  quinc- 
i  pptis  locoadopcat » tanquam  ex  eo  fi* 
liona,tum ,  quem  antc  in  potcft^tc  ha« 
bet  2  conrentiente  fiiio  adoptare  de- 
b^t.hdc§.»0jir0.  L  cum  »ef$s.  6.  &l  fe^ 
qHi(nepiatem.ja.ff.  ead.  Ratio,  t  cur  &  fi- 
-  iiiconienras  exigatur»  hoc  locoaddi^ 
tur:  nc  ei  invico  fuus  hctes  agnafca* 
tunV,  in  bello.  j2.  §.  medta.ff.  de  capttvis^ 
&pafiUm$»io^&^.Bntixium  ctiinik  efi^ut: 
iicpo$  adoptatMSippoft  aviobitum^re- 
ciaatiAfilii)  tanquani  patris  fiii  ppre« 
ftatemcadeoqucfilius  invitusillumiic 
hercdcm  fuuai  habjturas.  itaque  cum 
ifthxc  res  in  filii  prxjudicium  vergat: 
ppn  mai^  ep  c^nfeaacntQ  explic^iur. 


*  f  ^ 
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IpfitcnimQatur^Uirationi  &  xquitati  3 
.Con(cntaneurnefl:,utid,quodgeritur, 
approbecur  ab  his^quoru  intereit^quL- 
quelasdi^acproindecontradicerepol!! 

'fktiig^Dd.communiternff.^^^ 

$re. 2 9. §:fi^'^^de minor.  L  de unoquo^.  47. 

infr.ff.direiudMynf.latiushkn^z.^}. 

Casterum  t  ^  contrario  avus  nepotem  4 
cx  filiofamilias »  etiam  Hne  patris  con^ 
fenru  ^  alceri  darc  ia  a.doptioAem  po-, 
tQQL.hoc  nojiro.  infr$.  Cuius  rei  hasc 
eftratio  :  quia  nepos  ifte  nonfoiunij 
'  non  fi t  fuus  2  fed  poti  us  fuus  efie  deii* 
iiit:  quoniaminalienampotedateau 
tranfic :  ac  propcerea  ^ilio  Qulium  prs» 
judicium  y  iicut  f upeciQri  ^afu » ge^e* 

ratuL  : 

■ »  •  ■  ■    .  • 


^.InplttrimiSvSv 


Inphrimis  autem  caujis  adJimilatUY    9  f  M 


nMtrimoniq  natm  ejli0  tdeo  fiquis  pcr  Impera'^ 
torem  -y  vet^fudPr^ortm^  Pr^ifidemFri^ 
^  vi^jcia  non  extraneum  adopta^eYit  >  ^ote^  enn* 
depiinadaptiofiemdliidart.  / 
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Digitized  by  Google 


4U.  $»lN.P]rUR,IMIS,^ 

S  U  M  M  A  &  I  A. 

t    A  Dopttvifimitesfiint  natar^Hktu6clc^timUUb#*' 

tii}idque  plutiniisin  ciufis. 
Z  '  in^iui>us6i)tnat^4l»fca(iop(ivi(Uffc(aot, 

t         Uf  Aadoptiviadrimilanturna- 

\J  tutajibns  ac  kgitimis  Iibcti§; 
^"^^conveoiens  eft ,  nd  minps  ado- 
ptivos,  quimex  jufto  lcgitimoqim^- 
tiimonio  natos  aliis  in  adoptionenL» 
dari  poflfe^  hac  §.  (fr  l,  4^opt4re,  37-  §•  /• 
f fAdumhnodo  adoptiviin  pp' 
tc0atem  adopcantis  tfannerint ,  hoC 
«ft,veiarrogati  fuerint » vel  ab^cen- 
dentibus  adoptati.  /.  citm  inadoptivit, 
t9.C,t9d.<^expoJf.tMm  in  §.frd  bodie.f.hj, 
Jd  quod  JuiUn*  impera^or  prudeatec 
indicaf  hoc  locp,his  vctbis :  nen  esftra' 
wwif  4d9pt4verih  Etenim  (i  extrane^ 
^nis  adoptaret ;  nop  tranUret  in  eius 
potedatem;  atqueidcoeundcmalteri 
|n  adQptionemdace  non  polTec  j,  «irf- 
k.t*^i4m4lle^^if,  ^uut  autem  liiii  ado* 
ptivi  &  natuVales  nmilcs  [affertore hh 
^odem  Jmperato/e )  plutioiis  caulis, 
I.,in  adoptione;  de  qua  fimilitudine  . 

ino#di^am.  il,  tn  f  atria  potefiat^ 

...    •  „  ;  H»» 

'  «  r        .  ,  • 

•  •  '  .         1  ' 

*  .    '       ■   ■■  ',  f 
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qux  in  adqptivoi>  k  nacurales  ed  cai- 
"diQm^perpnncipium  huiustit.  1 1 L  in  nu« 
ptiisj  quiaquemadmodum  naturales^ 
itaadopcivi  conjungi  non  polTunt.  §. 
ergo.  i.  verf  &  hae  i$deo  wra.  f.  de  nupt. 
1  Vanrerumacquifiaonibus.  Nam  ut 
naturalcs ,  ita  &  adoptivi  patribuso- 
tnAiaacquirunt  ,  adhibito  tamen  du 
itia^ioais  foQdctc^dequofn  §j.infrjitm 
ferqua^perfon.  cui^  acquirit.  V.  in  tc- 

ilamcntis:  quoniam  utnaturales,  ita 
adoptivi.^  beredcs  inftitucndi,  vcl 
nominatimexlicredandi  funt.  §  ado^ 
ftivi.4,.  ^fi^  deexberedat,  Itber.  V  i.  ia 
hereditatibuslcgitimis.  §.  i.  &  2.  injr. 
de  hereditatib.  quaabinteft.  deferuntur. 
V 1  If  inedi^o  detn  ius  vocando.  /.  pa^ 
tris.  7.  &  l.fe(fuent.  ff.de tntusvocand. 
V 11 L  in  priviiegiis  decurioniim.ilriirw 
4doptivHm.4.  C^ de decuriomb.&e.  Dif^ 
ferunt  f  tamcn  in  qui  bufdam.  I.  |n  nu- 
ptiis.  §.mtereas:2.  verffid (iquaper  ad^ 
opttonetn.fttt  proxmo.  W.  in  jure  co^ 
gnationis.t^iliusenim  naturalis  utrin- 
que  cft  cognatus :  adoptivus  ab  aitera 
pacce  caatumi  iioccd^  us^ .(|uia virUi 

Dd   %  llirpc 


ftirpc  4ercendunt*  Et  hpc  eft  ,  quod 
/  yulgo  dicitut:  adoptivuinus  tantlf(iu/ 
ffle  cognatuni,  quib.  eft  agnatus. /•  ^OT 
$f$  ddopmmb.  z3.ff.h.$Jd.^dtru.  7. ff.de  m 
fu^vacd.fiquamhh  M-i*  4dof1tiva.ff.de 
rit.nupti  III.  iu  excufatione  i\xtt\XiinJf. 
ininotk.deexcufationaut.^^ 
^tiviydrc.        adoftiviffM  vacat.  ^ 
excujflnfuner.  IV.  in  vacationibusmu- 
nerUaicivilifi^^  pra&miis,is/./.iiu/.^.i^^«^ 
ftivm.ff.eod.  Tacit.lib  Js^Gell.lib.s.c.iff. 
adfin.Baldfi^Giph.inhoc§.n.  V.in  hac 
cdditione^filiberos  reliqucrit.  Is  nain<> 
que,  cuiin  tempusliberoiu  tertiapars 
xelida  eft^non  pQtentadpptando,  ter* 
tiam  partemcQiirequi./^fi4^^i^^ 
' fn.ff.de  leg.2.  VI?  ineo,qu6dnaturalcs 
'cmancipati  Prastoris  beneficio  gnu 

4um  liberoruo)  retinencadoptiyis  ve« 
ro  nihil  acquiritur.§.«i/;!?^  ergo.iu  infi. 
4ehereditatil^.il9^^  Myrt^ 

^nger.hkn.iir    —  ^         '    C  "  ' 

§•  Sed  &  illud* 

"Sed^  illHdHtriuJ^adofnonis  cqmmme  eU, 
fffwd^ ij ^qmgenerarenonpojfum  ( qualufimt 
Ipadones )  admanfoJfHm.  Q$firatimtcm  non 
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S  U  M  M  A  &  t  A. 

I  EneiaU  fpadomuD  appdUtiooequi  cofltineanroift 
^  \J|Spaione»€AftcatiftopponaiiCtti;Uli^u«ado]^iaf6 

perm  it  t  icur :  h  is  ttOllitca. 
f  Ratioiftiusdi^xcntiaB.  / 
^  AdopnonatUfximaeo. 
i  Leomsimparatoxisqaaiitaaaftociias» 

QUanquam  gcncrali  fpadonum  i 
appellationc  cotinentitir  &  thU-- 
bia^^qui  actritos  babeac  teHicu-» 
lo^j&L  thiafia^^qui  fra6tos5&  caArari»  (i«  . 
ye  eunuchi «  quibus  virilitas  omtiinp 
abjata  tOi  Ljpadmum  jJiS  (^tbtd.AUUt. 

Forner,(^  Goeddam.ff.  de  verb.figmfkAU 

Cjprdus  m  tra&.de  cpnnubior.  iur.partM 
defponfaltb.  c. g.^.i^  n  zi&feqq.  hoc  ta- 
men  ioco  fpadones  rpecialiter  intelli* 
guntur»qui  inembris  corporis  inrcgris  • 
fic  incorruptis  proprer  tempotalesii-  ' 
jquod  vitium  (put4  ob  nacuras  frigidi-^ 
|;atcm  }  vel  quod  didortus  fit  feminis ' 
ineatas,utfemeniKmfe4):e  egeraturj 
procrc^re  iiberQ^  ncqucunt»  tametfi 
^em  venercani  gna  vitcr  cxerccant.Atr 
quet  ita  hi  (padones  caftratis  oppo*  \ 
xiuntur  hk  &  in  L.  Pomponius.  (f.§  fin. 

ddtlfL  edtii.  l.fifervit.  39^ 


4Z<$      5.  SeD  ET  II  LUD. 

$.  ttlim.ff.de  mredtt.  l.  aUtm/fes.  24.  im 

jfk  ff.demAnumiJf.vindiSl.  UndeScUr 
lis  adoptare  pertnitticur ,  his  neqaa- 
quain.  hoe  §.^1 2.  §4 1.  &  Larreg4te.44» 
3  infinff.hoetitul.  i*  Ratio  autemhuius 
difierentieinter  Qjadones  &caftratos 

.  Aota  eil :  quia  in  ipadonibus  ipes.aU* 
qua  geneiandi  fupeceft.  Sublato  quip- 
pecorpdrisvitio,quogignendi  vis  im- 
peditur»  jibetosrurciperepoflunt.  la 
caftratis  vero  nulia  eft  fpes  procrean- 
ftae  (bb0lis,nece(rarits  ad  gencrandajn 
ipfbs  prorfus  deficieptib  us.P^^.  eent.  /. 

^.  eHuSitpetKh.qua/l.si.  £t  *f  (icmanife- 
£Lum  fit«adoptionem  imitari  naturani* 
hujusquc  imaginem  eile.  §.  minerenf.4. 
f,beetit.  l.filie.  »3.  itefnne.ff.  de  Itberu  ^ 
fefihum.heredib.  infiit,.SiqQi&  enim  na- 
turagenerare  non  potefl;,  nec  adopta- 
re  poteft:  neqs  fiQao  iegiis  porrigi  tur  ad 
ea ,  qus  fecundum  naturam  fuotini- 
podibilia,  Aldobrandin.  ^  Mynfinger, 

f  htemum.     Huic  t  renteotiaB  non  ob« 
ftat  audoritas  Leonis  Imperatoris 
NeveU.  24f,  nbi  Juftinianum  corrigir, 
.adcoquecaftjfatisqaoqttCtquinatur^ 

adgt-^ 

1  . 
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'  Inst»  db  Adopt.  •  4*7 
t<!  generandum  inbabiles  ceaTentm* 
adoptandi  j  us  iargitur.  Nam  Lconis 
au^oritas  nofitantaeft,at  teztos  jn- 
xis  civilis  approbatos  mutare  vel  cme-  , 
darc  valeat :  cum  eiufdem  Novcils 
nondum  fint  probats ,  &  proaiftben- 
ticisreceptc.  C^nrad,  oUmann.  adlA* 
j.  Antmomdr,  iur.  civ.  Giphaniiydijp.  4! 
»ii.  s9.  Fide^uaMtdvtmust»  §.fmtt& 
.dU4t,uS.koctii.nunh%9, 

§.Foctninas.io^  . 

twmm^  ejuo^  dJ^dire  mnfoffknt :. 

aecnatHraleshicros  injHapotefiatehaient:fed 
0X  indHlgenti4  FrincifnsddfilaMtm  Ubtto/mm 
amiJforHmadoPtanpoJfHnt» 

S  n  M  M  A  R  I  A. 

1  ^^VH  ^ocfDiQasadoptatenonpodlfit* 
9  ^^Monarchiaduospraecflc,  &;  umuncHndcaa^tteia 
duorum  efle  potciiate,ab(iixdttmeft. 

3  QttocafumuUeiiadoptareliceat.  , 

4  Hcxmaphxoditua  ntun  adoptaxc  ^attptiatcoiitxihcxe 

queat.  .  - 

5  Indubiohexoiaphxpdltaaffoimixchabetuc. 

FOeminiaadoptandifacuItas  non  t 
competit  :  proptcsea  quod  nac 
naturales  liberos  in  fua  potcftate 
■hsSs^ukfic  ^»  (^  cdteri,  infr,  4i  htred, , 

i^uailit* 


Ul 

I 


FOBM  IN^.^O/  / 

^  lj^iiitlh>& diffennt.  L  mulierem.  s\  C 
Huiusq>ratio  haecredditur:  quiainfa- 
miliaunus  tantum  eftPrincepStncm* 
p^f  prepaterfamiUas.  Lprmucutio.  ipf. 
^famiUaffJe  verh.figmficat.^  quia  im- 
periuni^  domcfticum  c.ft  monarchia 

X  qui^dam:  t cui  duos  pr^cfTe^^unuicem^ 
cundemqueinduorumeflcpoteftarci 
ab fiird  u m  eft»  Arift§t.  Ub.  /.  proUt.huni ^ 

3  referens  hic  Giphanm,  t Hodic  tameaj 
mulieradoptare  poteft ,  permittentc 

.  Principe  ,  fi  libetos  habuerir,  co(que. 
aoiiierit.  hic  &  l-  fi fuJpeSla.  ^9.  §.  quohim 
dhfff  deinoff.teftam.d.  L  muUertm.s-  C 
/19^.  Vcriim  ifthasc  adoptio  licct  filiutn 

,  {^ciat:non tamen facitiiliumfamilias. 
Eftenim  impoflibile  ,  ut  foemina  aliT 
quetn  in  potcftatcfaabcat;  W.$.M/^^iJ#* 
dehered/qudUt.&differ. 

4  pc  hcrmaphrodito  ( qui  olitti  an- 
^  drogynus  di&us^ab  hm^  utro- 

quc  lcxu  donatus  el^dubitatur,  an  ad* 
^ <>f»tate  poflit  \  Et  pofle,  probabiiiQS  vi- 
detu/  -,  ii  fexus  viriUs  in eo  prflBvalcatt 
ficuti  docet  hk  loannes  BOrchplt.per  leg^ 

qugfitftrrto: ff.  de fiatu  b^nti»*  Hincic 

.   .  -  :  hcxma« 
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hcrmaphro4itun(i ,  fi  in  eoviriliaprje- 
valuerlnt,maritumficri5fimuliebriaia 
co  exlibercnt » nuberc  poire  fiatucn- 
dumcft.  Nam  &is,  qui  vlrilifcxuex«>' 
ccllit,  pofthumum  bercdem  inftitue*' 
£c » &  ad  tcftamentum  tefiis  adhibcri 
poteft  :quod  foeminis  non  {icct.l.fed  efi 
,  ^Udfitum.  6k  $.  ult.ffi  de  liber.  &  fojik  L 
rep€tundarum.is*infinff.deteJiw.Utws 
CyprAHs  in  traSi^e  connuhior.iur.fart.U: 
deJponfdUb.€.9.§.J3MH.4s*(^46.\!A>it\e^  . 
gantiftimumt  ncfcio  cujus  Pocta?»  Ep^ 
gramina  arnigmaticum  rcfcrt: 

CHmmeaiuegoHHriScgra!vidk^eJlaruiU4h  \ 

QuidparerayfertHrccnJuluiJfeDeos.  ^  , 

*  Mas  eJi^Bhmb^uMaTS^ixmina^^Hno^neutiriU^ 

CHmjforemnatHSiHermaphroditHseranu^  * 
QHarentsJefhHmJic^unoait:  occidetarmis: 
j(larSyCrkCetfhoehu^acjHis:Jors  rataefssaq^fHiu 

/irborobHmbrataqHaSiafcendo:dccidtt€nJisM 

^HemmleramcafHtlaboreSipfefuper.  ' 
Pcsh^Jit  ramis:  capHt  inctdtt  amne:feroq^ 
'  foemina^vir^neutrH^Jlimin^yt^iajCrueem 
^acitci^um  qu6dindubiohcrmaphro-  Y 
dituspromarchabeatiir^poftalioslfe 
rclaroSytraditJoh^^Pauthiasin/r.^r/r^ 
f  am.  inquarto  fuhfianttali.  de  injlit.  he* 

ft4^n^i9.pag.$sh  f.Ulud  v 
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430     ^.TlLUD  PRpPRIUM.II. 

lllud  proprimn.  II.  ^ 

IBHdproprtum  efi  ado^tionU  tlliHS  ,  ejuapet^  • 
SaerHm  oracHiHmjk  qnodis ,  tjni  Itberos  in  po^ 
tefiatehahet  yfife  adrogandum  dederit ,  non  fi'^ 
tiimipfi  potefiatiadrogatoriffiiiiicitHr  ^fid 
jam  liberi  iim  in  einfdem finnt  potefiate  ,  tatt^ 
quam  nepotes.  Sic  aenim  Dtvm  AugHfimnott 
ame  ^tteriHmadoptavit,qHhnie  GermanicHm^ 
adoptajfa,  ut prottnnt  adopttonefa^a^  inciperot 
CermanicmAHgHfitnepos  ejfe^ 

S  U  M  M  A  &  I  A. 

«  ■ 

1  'T^Lttres  intei  ado^tiocm  U  «trogationeni  differeii» 
'  '1 

2,  Cur  i)idrrogatione>  nonveroiti  adoptione,  libert 
omniaqj  bona  arrogati  tranfeant  in  pote(Utcm  pa.« 
trisadoptivi.  .  ^ 

%  Non  excmplis,redlegibus|»dicandum.  ' 

4  £xemp)a»  cum  iegibus  convcnicAtia,  cc&^  tn difcipU#* 
nam  juruinttoducuntur* 

Uomodo  adoptio  &  atrogatio 
interfc  d:fF.rant,conftatcx  iis, 
4  expofitafunt  fdd^.u  ^feqq. 
hoctit.^^iti  h  adQpunturfiliifamilias: 
arrogantur  parrcsfamilias.  IL  Adoptio 
iitapudmagiftratuai » qui  lcgtsadfo* 
ncm  habct.-arrogatip  olitn  tlcbatapud 
populu  comitiis  curiatis>liodicapud 
Puocipcnii  ilL  AdoptamurpubcreSs 

&iai« 
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InST.  DE  AdOPT.  4^1 

^impuberes:  olim  arrogari  impube* 
ics  non  poterant.  IV.  Arrogationt 
tranfit  in  poteftacem  patris  adoptivig 
(lon  is  taatuni^  quiadoptatur^fed  cius 
quoqueliberi^fiquos  habet^pmne»' 
q  ue  eius  fortuna?.  hoc  ^.n»fir0.  Ijipater^ 
famtlias.  is.    l.  arrcgato.  i.  LpC'- 

mb.  §.  teftdmenti.ffrde  bonari  pojpjf.  fir 
iund.  tab.  In  adoptione  is  duntaxat 
tranfit^quiadoptatur  j  noh  ver6  eius 

iiberi^  t  Uienimremanencidpotefta-  -% 
tc  patris  naturalis.i^^./.^/^r^^^/tf.^^?  ffM.t. 
iLatio  htiius  diiFerenti^  perfpicua  eft: 
.quiain  adoptione  is  ^  qui  adoptatur^ 
xicc  bonsi  habet ,  ncf  liberos  in  pote- 

.  itate :  cum  ipfe  fit  in  pdteftate  patris^ 
cuiusliberumeftarbitriumjUiiumpo-Y 
tcftatcdimittete  ^  &aliosinpotc(late 

^  tti\Vitit.LUb€rum.zS.ff.t^dt  At  in  arto^ 
gati>one>  qui  arrogatur ,  eft  paterfami« 
lias:  acproinde  (i  ipfe  tanquam  prin* 
l;ipalis  iii  aiienam  tran(itpote(iacem$ 
thcrito  eiiis  quoqjlibcri&bonatran- 
ieunt^ut  ac€t(Cionti.d$&.leg.pehnlttm. : 
§i  teftamentOi  ff^  de  binornm  poffejf.  fi* 
tHndum  tabuL  L  wm  frhcipalis^  lyS.ff. 
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-  :  4n  $•  I I-  u     &  o  p  R I  u  M. 

de  regulis  iuris.  caf^  Mcejfwium.  ^^.  et^ 
demana,       <  » 
Porto  quod  dc  arfOgatiofie  modo 
cxiureallatum  eft ,  Juftinianus  noftej: 
«tiaixi&xetnplo  hk  in  fine  cdnlirEnati 
alTercns » Auguftunx^asrarem  adopta* 
foTiberio,erram  GcrmaniGum,  ado-, 
^Mviim  Tiberii  iilium  ,  nepotcm 
^  u  m  eiTe^pr    ed  e  n  t  e  t  a  m  en  adop  tio* 
«cGcrmanici,  t^if^as^^  Suetomus  in 
herio  &  Tacit.  lib.  /•  ^  4.  annaL  Nanru 
(inquitTacitu^)  cogitaverat  Auguftus 
Gerniamcum  fororis  nepotem>&cuni* 
.^is  iaudatumrei  koman^imponcre: 
fcd  prccibus  uxons  ( Livia)  evi£tu$> 
Tiberium  nbiafcivit.  f/^fisre'/^^^ 
mam  revcrrus  Tiber(us  adoptatus  ab 
Augufto,  coadus  prius  ipfe  Gcrmani- 
3  cuiii  fratris  &i1iiittm  adoptare.  t 

hoc  autem  loco  colligunt  Intcrprc- 
'  tcs:quamvisnon  cxcmpJis,^  fedjcgi- 
.  bus  jndicandum  dtJ.nemoiudex. ij.  C. 
defentent.  ^^  tnterlocut.  om.iud.  tamca 
4  exempla,t  cum  lcgibus  convenientia» 
,  redc  in  diiciplinam^  juris  intfoduci: 
cum  ncmo  non  xideat^  e;^  liiftoriarum 
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Inst*  db  Adopt»  -  43j 

cognitione  ad  jus  noftrum  magnutn 
lilmenaccendiaberuditioribuspofle. 
srgument.  L  Barbdrim.  s.ff.  de  offc.  fri^ . 
>  4or.Li.ff.  de  contrahend.  empt.  L  anti^  ^ 
qui.  j.ff  fipdfs  heredii.  petat.  L  Ctcero. 
39.ff.de fmn.  Lultim.ff.de legationib.tf^ 
fimtlium.  Heigius  hk  num.  j*.  Mjnfinger. 

nurn.4.s.<^4. 
§.  ApudCatonem.  12.^  ultimus»  ^ 

*  •         *  * 

^pud  Catanem  hne  firipium  rtferf  iWrfAr 

.  y  ^pfopo^i  likernri.  Vnde  (S  nes  eruditi ,  innoftra 
'confiitHtionee^s^meumfervHm  ,  qHemHomi* 
nusaRis  inttrvenientihu  filium  fitum  nominO^ 
veratjiherum  cjfe  conftttuimHS  .*  licet  bocad j$U 
fiiii  accipiendummnfi^iai^ 

S  U  M  M  A  R  I  A. 

k  i^ErvusaDominb  adoptatus  >  confcftim  liber  cfficw 

raiio.  _ 
^  Domino  apud  a£la  (crvum  fuum  fiUum  nominantei  iei*  ^ 
Vus libcr tit :  huiusqucratio. 

,  >0  Ihaxnbi^uisea  rumcndainterprccatio^<^uaBfauCAUtad«K  ' 

potius  vaicatjquampereat»  - 
'    4  A£ta  quid  lignificent. 

5  Vtrum  adogtit>nciUc,(^ut  i^kiobiliscft,  cficiaturno^  - 

bilis. 

•     6' Statuspcradoptionfcihnonmutatur.  * 
-    7  Filittsadoptivusnonfucccditpatriinfeudis:  6cnu.27, 

8  ^ot^iJitaihQdicmajuaUoativitateaeftimatac. 

« 
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454  §,Apiiis 


9   Adoptio  non  jus  fanguinis ,  fed  agnatiottis  af^tt, 


Qui  propiic  dicantur  confang 

13  M  uiier  nobilitatur  geiteie  mariti»  l^uius^e 

gaudet;  item,qais  nobilis  ceniej^^t|4^>^^^^^^ 

14  Adoptiontsaemula^  imitatxixeft^amaglilu^ 
.  15  Bcfcriptio  unioujs  prolium*'^  ^  \      ..  't^ix^i^^L 

|d  £iu(deiilcuardqailirav      .  l^V'^'^^^^^ 
17  InanionUiMgocIo^tttarum  aetdmoftllil^^ 
perjudictmfuppleqiie.qui^" '  •    .  ..r-^,^ 
i^orumcognatofUm^rft&nct^irdejOid^td^ 
ap.  Amnlcas  quomodo  cb toaha^nr-     *  ' 
«0  Foilnaiislblennit^»omiiraa'6cumai 
,  21  'Antfnionis«afiBsrabfiftac,^ji.U€fto 
'    lennilateCitinclfit|0dute^  hUnoni^i^! 
ml^nspMdo^imip^iitftareveUt  '  - 
S2'  dttaif<fd  in  a^Iiqu^^  eeita  ^«aed^ 
''7w4i;i^rob£itpreiii'aIi 
'^efoleniiidace l&tHiftiueVQE i  ft  uS^ 
'7  •  •  If^elSatttr. 

'  ^  tilfdfeaUcuiasiniirodnftaiti^iaeial^ 

tbwutffiduiif.  .  •  : 
a4  Induaitiiiunumnneiiifiveefteftiii^iflgll 

raficonttarion& 
35  QusinttlilotteploUttimVeiiiaiUtdflititimi^ 
•    ^videnda.  /     T        •  . 
26  SuniptUsftudioxUmn<)iicdnftt<lfdt« 
97  An  &^qdatentts  libeti  unioiiis  pa^O  iij 

parttcipes  fiant  ;fiettdi  #  qaod.aiu^  h 

poflidebant* 

2S  Liberi  uniti  &  adoptatt  paribtis  amb|(ia|^ip|0i|l^ 

29  Vnio  proliuin  quandoc:tpiret.       ^         '  .  f 

30  In paftisunionuxti  conditioncm {(;me(impieti(ti£S<^ 
Jl  Quomodo  hereditatis  diviHo  (it  inftituenda,  iipoft 

'  monemalterutriusparentiSi  iine i^eciali pa Aipn|| 

legcaddivliionempervemacttlfir     '  .  / 

1  TT^Nodantur  hqcloci.iU.ccinfitc  4$iO^ 
JM  inanUinifiionis  modi.  L  qUi^-jMi 

yilis  CQnditioais  homo  jt44'P^'* 


4> 


suxiaL 
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Inst.  db  Adopt* 

jniaofaoadopteturthocipfof  etiaau 
(ihc  alia  manumifl[ionc  ,  liber  confe- 
fiifn  cfficitur.  IL  cum  Dominus  adis 
intervenientibusfervum  filiumruum, 
nominavit.  Priorfpecies  libertacem 
^iiidem »  fed  non  j  us  filii  fer vo  tribuit:^ 
cp  qu,6d  /ervus  adoptari  a  Domino 
propric  non  po^Sit^tittndicatLmltffJe' 
Jiat.  homin,  (jr  L  ult.ff.hoc  tit.  yFiJinbec. 
hic.num.s.Borcholt.  Gifhanm  ^  ^Ho^ 
t$munm  enunciat.  z.  Ideo  aiitem  per 
adoptionem  iiiam  iibertas  protinus» 
fine  pra^cedente  aliqua  manumi(Iio« 
ne,  (ervo  collata  intclUgitur:  tum  quia 
alias  adoptioifttiscnuiium  prorfus  ef-  * 
fedumhabet :  tum  quia  fpecie  difFc- 
rentcs  poteftates » patria  fcilicct  &  do^ 
minica^  m  utuo  connitercf  ajiit  cohsre* 
renon  po0unt:  nempe  ataiiquis  &  ve« 
rifiliifamiiias»  &  veriferviyicefunga^ 
tur.  rulteif^  hie  ^  M^nfinger.  n.  2.  \  Al-^  \ 
tera  fpeciesiimili  rationenititunquocl 
nioiirum  etiam  nominatione  fiiii » li- 
bertas  conferatur:  nc  alioqui  plane  in« 
utiliter  lilani  fa£tam  quis  exiftimet: 
CUUA  ad  jus  filii^  five  ( utiloqunntur )  fi* 

^  Ec   3  liatio- 


43^       A?UD  Catonem.i2, 
liationis  ea  minimc  profit.  Lmie.  §.Jl^4 

Un4c  yulgatuin  iftud  axioma  :  Si  id»^ 
quod  ago,  non  yalet»  ut  ago:  valeat  ta- 
<ncn,  ut  valeic  i^otc^ii  de  quopofi  Ac^ 
(urjium  hic  Dd.  videatur  Alciat.  lib.  /. 
fAr4d.€api  6.  ^Salomonius  in  /;  GaUus. 
29.  §.  quidam  re£ihff.  de  liberis  fofth. 
%  hcm^filttid:  Inambiguiscamcapicnw 
damincerpcetationem»  qua&facit  » 
adus  valeat  potius,qu^ni  pereat/.^/sr^ 
pens.tz.i^JMbieft.2i^fi^ 
j6.in fine prineipii.jf.  adSenatufi.Trebek 
kin  obfiura.jjQ^.^^  hic  n.f. " 

Forrp  hac  orationes }  dSk  inserve^ 
nientibHs^  apud  a£ia ,  adaSia^jtntera^d^ 
idem  m  jure  valent,  hoc  cft ,  coranu 
magiftratviinlpco  publico»  X  2.  ^  /.  i 
\  J^ntentia.j^.  §.  ultim.  f.  de  appellationib. 
l.h^ndres.  j.  tn fin.ff.  de  decurieniff.  1.  in'- 
ierragatafn^  24,  C.  de  Uberak  eakf.  d.  t. 
ftnic.^  Jimilig^  modo.  jg.  C.  de  Lat.  libert. 
toUehd.  §.fed  fi  pater.  S.  injr.  tif.prox. 
^  Erant  f  enim  ada  ( qus  etiam gefta  di- 
^untur,&  monxxmcm2L.l.indonatiomb. 
hG4fdfin,4th^^^^ 


1.  ■ 
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0$£»tisp)  fcnpta  &  commentarii  publi^ 
ci ,  inquosea,  quasvelinConfiftorio 
Pnncipum ,  velinauditorio  prdsfidumL 
aut  magiHratuum  gerebancur^  conji« 
ccrcntur.  /.  a£ia.4-s,cumLfeqffMrtmd^ 

Apppfite  hoc  loco  difcutienda  oc- 
currit  egregia  quidem>  fed  paulo  dif- 
ficilior  qua:ftio  :  Utjrum  plcbciusaf 
«obili  adoptatus  ,  hodie  nobilis  effi* 
ciatiir  |  £ tnega ti va  fenten tia  validio'« 
ribus  rationibus  comprobata  videtur. 
1.  Nobiiitatem  pertinere  ad  ftatum  vcl 
conditionem  perfonsin  confciTo  eft. 
Atqmtftatus(quiin  hifce  tribus,Ubejr-  6 
tate  nimirum^ci  vitate  &  famiiia  confi- 
^it ^Htdimurinf.  initiotit.decap.  demim 
»15^/,/!?//.^.  j  per  adoptioncm  fpecificam 
nonmutatnr^  argument.  §'fid  hpdie.f 
hoc($tuL  (jr Lpenultim^!C.eo4*  Qui  eniai  ; 
civis  eft,  non  fit  pcregririus  per  ado* 
ptioltiem.  Lin  adapiionem.  7.  C.  L tituk 
IJ»  Adoptio  ex  ingenuQ]ibertin  um,vei 
cx libertino  ingenuum  non  facit.  pra* 
dmaL  ult  ff.de fiat.  hom.&d.  l  ult  ffhj. 
^rgone^c^piebeio  fivc  ignobilifacic.* 

• .  ^  Ee   4  nobi-- 


liobilcm;  tafnctfi  favorelib^rtatis^  c:( 
lcrvoliberpei:  adoptionemeifficiaturj 
bic   mftro.  L  UbfrtM.  lu.  ^d^Lin  §hm 

7 y^*''^*/7P-^^^^<^fWr  IIL  Filiusfado? 
ptivus  in  feudis  patri  non  fucccdit.  cm 
^.ddopUVH^-fi  fiudodffan^icontent^ 

,  fit  inter dom.  agvat. vafaUh  tit.  z6.  Ub. 
z.ftudor.  Igitur  adoptivus  iiUus  iionL^ 
cfi  jiobiU$;alioquin  in  feudis  patf  i  fuc? 
ccderct.  i  AutnobiUorem  naturas 
virtutcm ,  ad  prsclarcagcndum  inna- 
tacon£ldcramus:&  cum  jiabitus  iibuc 
eveUincquit » ita  necadpptionecon-* 
ferti  alteri  potcA.  argnm.§.JednMtnrM^ 

8  li^'fdeiur.  n4t.gent.  (jr  ^  Autna* 
tivitatemiqua  nobiiitas  nunc  maxime 

,  a&flimatur9pcrpendimus./.;9^^ir^m./, 
C  Je  commerdi^  t^mercaforibuc.Et  cuni 
adoptip  os^turam  imitctar.  ^.mimttrtwh 

9  ^-f  h»  $U,  t  ^  noo  i^s  fapguipis,fc4 
agnationis  adfe^at.  l,quiin  adp^ftfiffem» 
.  «i/.j^  ^tf^ci»,  htic  ciFe  Autn  fuuameutu 

>  quam  extendct.  Atque  iud(icent  Cuia' 
(imin  lih.fingulari  confultation.  quafi^ 
$6,  Roberus  mfiutat»  lufiitut.  i,  thef  lu 
^csnoniiuin^uafiimAMu^rib.dt^ut.2. 


) 
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twil.  dijhut.  4..  in  C^oroOar.^^  ibtd.  in  fuit  ■ 
ddditiombiu<A(wuitunt»H.  z6.  &  feqq. 

Uchufi  vf  aUterfiutfdf  4>^umdius  Exerth 
,  Ut. lujtin.z.thef.zf.      •    '  '  \ 

tiuic  icntenciaB  non  rcjGftit  l.ftttn" 
dum. i2.ff.de rit,nupt.  ubi  f  Marcellus  XO 
rerponditjlibertipuiii  ipgcnuoado- 
ptatuoi  confcqui  inra  tngcnuoranLf.' 
IdcQquc  falfum  cQ,.quo4  ^nte  dixi. 
inasJibertinuDi  adopcatumnonfieri 
IngcnuuoL  t^aoi  ycriis  Ubcrtiniis  ado* 
ptatus  juraquidcm^  hoc  cft^priviicgia 
ingeiiuorumacquirit:  fedtamcnnoii 
|ic  ingcAou^,  piifctunt  enioi,  ingcou-^ 
uni  eflc,  ^ingctiuorum  juca  nancifci* 
ut  appatieif^l.  4,  ittr,  Mrttr.  «f»»»* 
ior.drc^ 

Miniasobftat  /.  in  omni.  13.  <^r  Lper 
ttdtptittttm.  3S'ff'h.  tit.  ittm  l.  Stuatt* . 

fis.^cumLfeq.ffdtStnatoribiixbizdO'  . 
ptiodignitatcm,adeoqueetiamnobi- 
litaccm  tribuere  dicitut^  t  Quando- 11 
quidem  dignitas  a  conditionc  feu  fl:a- .  < 
fu,  ad  quem  nobilitas Tpedat ,  fcplp  , 

^%nd3iQ&,§.qtfib.aM/tmdignitasJ»fi.dt 

Et  s  ca^» 

» 
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440    J-Apud  Catonem.i2. 

€ondit.^  demonftrat. 
'  M  ul to  minus  ad ver(atut  Lft U ,  * 
nffoitem.  ^^.ff.heettt^l.  ubi  juracoa- 
(anguiQitatis  jadoptiooc  qu$runtur, 
Etenimillic  per  conianguitiitatem  in- 
teiligimus  jus  fraternitatis  &  agnatio«> 
Iz  nis :  cum  t  confanguinei  proprie  di* . 
cantur  fratresex  ebdem  patre  geoiti: 
licetinagisgenerali  nomincvocentur 
etiamcpgnati.  Casterum  agnati  ultra . 
&atres  noa  proprie  dicuntur  conj&a* 
\   guineirficut  nec  utcrini^vel  vulgo  qu^^ 
iici:  etiamfi  eundem  pacrem  cerca  opi* 
Aione  demoftr^e  poiTmt.^,  t/iir/^^ 
/ttos.4.  inf.de fkcceffcognatord.  yulgo.  z^. 

ff^deftdt.homm.  Quodvereis^  quiinji 
adbptionem  datutj  etiam  cpgnatus 
fieri  dxQxtxit^in  dMqui  in  adoftionem.23. 
ff.h.  titul.  accipimus  de  cognatione  ci« 
viiul.ftquamihi.  iz.  §.  4doftiva.4.  ibi^ 
^e&  demum  cognattones  contrahuntur 
i»  adoptiomhtu^  qua  legitima  effentMeftp 
qu4  4gn4torum  ius  haberent.  ffi  de  ritt^ 
nupt.L  t.%.€ogn4thnem.4.ffunde  cogn4t. 
fioberwiece  ^r44lleg4ti^ 

'  Deni? 
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^  Detiique  nihil  refragatur  /.  m$$lien$^  i| 
13.  C.  de  dignitatib.  ubi  diierte  dilponU 
tur^mulierem  nobilicarigcacre  mari-. 
t]>  einsque  privilegiis  gaQdere.ld  enim 
iing^lari  Principum  beneiicio,  in  £&• 
vorem  matrimonii,  ita  conftitutuou 
^  eft:  proindcq}  ad  confequentiam  non  ' 
produccndum.  l.qugd  vero.i^.cjrdudlK 

nQndumiquodisnobilisiit^quinatus  ^ 
eft  ex  patrc  nobili » &  matre  plebeia: 

.  quia  matec  per  nuptias  nobilitatenu 
conreqttitur.^./.^Wi^m./i.C.^fdf^^  . 

.  /4//^.  Econtra  veronatusexpatreple** 
beio  &  iiiatrc  nobili ,  piebeius  eft.  Ma^ 
terenim  p^ernuptias  fadaeft  plebeia. 
4rgd.i.C.dj.H(en.d.diJp.2fub  th.j^.infin. 

Quia  porco  adoptionis  asmula  d£  14 
imitatrix  ^  paHim  iiodie  in  Germania 
tecepta  unio  prolium  cenfetur :  GaiL 
Hb.2.  objerv.us.  'Richius  in  traH.  de  ttnuf^ 
nefrolium.  eap.s.  Adr.  Gylman.  in  ^ 
Symphoremdte  /upplieation.  p. }.  mt.  li^, 
Jhs  Provinciale  yVurtemberg.  part.4Jit^ 

P^g^i^h  exiUiu&agro  inhttiQshoii;ul& 

• 
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;  iatisamoenuinexpatian^  &utium  at> 
quc  alterum  flofculum  delibare  juvar. 

ij^  Bft  t^ii^cin  ^^io  prbllum  nihilaliud» 
qu^m  pa^uminter  patentes,eorum4i 
ex  diverfo  m<itrimonio  utrinquepro- 
creatos»  .&  procreah4os  liberios ,  de 
\mutua  invicf  m  fucceflione  ^  cor4m 
com  petete  magiftratu ,  tutoribus»  cu> 
iaroribus»  ^  proximis  con&nguineit 

i6  pr£erentibuSfrit^iQit}im'  "fEx^uade- 
rcriptionecoliigere  promptum  efl::ad 

hanc  pnioacm  tri4  princip^i^er 
quiri.  I,  m  ea  CQr4n\  ordioario.magi- 
firatu  fiat  1  h  ut  tntores  vel  curatore$ 
(qui  non  babentibus  prius  cooftituen- 
di  runt)necnoQ  proximiores  cognati 
adfint.  1 1 1.  ut  ludicialis  cognitio  (tib; 
iequatur.  Cstervimiiliomnescauias 
huius  parificationis  diligentiffime  ex- 
quirent  j  fummo^ue  ftudio  omnioiiu 
liberorum  bona  jam  adnata  explora- 
bunt;ac  vel  primi,  vel  fecundi  matri- 
-  inonii(circumfl:antiis  &rebu$  icarua- 
dentibus}  liberisaliquid  prascipuiiivc^ 
pralegatinoinineaOrigQabunr.  j«r^«M!.  ' 
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itdm  ffd  Divut.  jp.  jf:  de  ado^timibut,  §. 
€um  4utem  tmpubes.  3.  Injlit,  eod,  <^'ur(i(. 

€ip.  &  §.  ^iimxK  i»  t)ann/«.  pag.  ^Sj, 

cf  fiq.  GmH.  d.  Ubr.  a.  tbfirv.  i2s.  Mum.f, 
^  S.  Riekius  d.  tra^.  deua.proiium.  e.  4, 
mri»./p.  ^i.^y?^^.  Et  quoniam  fumme 
icm  pec  eft  cavendum:  ne  quirpiam  IjB- 
datur :  ideo  'f  in  lioc  unioais  negodo  17 
tutorum  ac  curatorum  pr^fentia  adeo  • 
neceilacia  eft,  uc  ne  quidem  perjudi-  , 
cem  ea  fuppleri  poffic :  ^arflU  ^urtl. 

•iantxr.  di£i.  tit.  t^on  vcr^irtd^un^/zc.  i»  > 

frineip.iH,^%^ii\^t^v\mxi^^o!^^  ' 

tcn  anOcrji  ntc^c  t>c(lc§tt  /  noc^  f raffi 

\<SfbiX^VX^^tXilK.drg.pTitetipiiylnfi.de^ 
auSlorit,  tutor.  pHpiUus.  p.  infiitut.  de 
inutilib.fitpuUt.l.ebltgari.9.ff.  de  4u6ior. 

eonftii/t.  l.  magisputo.s.  §•  nonpafiim: 
p.&^.fiasdUenu.i^. ff.de reb.eor.quiJub  x  . 
tutel.l.2.4..(f.ii.i6.drfimiltum.C.depr4td,   J  < 
&ul.reb.min.finedecntihn§naliett.&c, 

Quemadmoduin     a&nis.abfentem  iS 
cognatum  reprserentare  nequit.  £o> 

nm^fiquidem  cogaatorum  praBfcntia/ 

CJUgl- 
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■exigUur  qui  yel  paterno  vel  materoo 
languine  )un£li  funt.  ^ant)tr* 

Mi  ^^0^^.     tam  auc^  i^rcr  2(&0e<» 
porb^nm  /  ^attm  ol>cy  Si)?utf cr  §a(^  | 

19  num,9,  A^nitas  t  vero non languiae 
contrahitur ,  fed  juftis  duntaxat  nu- 
p^tiis,  l.  non  facile.  4,  §.Jed  qu0ni4m.s^ 

'  ^§,fciendum.  S.ff.degradibus  ^affini- 
^w.  Qmn  etfippftea  cogno<catar:iioa 
daoinolaou  aut  incommodam  tu- 
lam  unitionem  iftam :  tamen  propter 
abreotiam  tutorum ,  vel  cognatocum 
ea  ooo  Tuftinetur ,  nec  rata  ac  firma 
pronunciatur.  Omnia  enim  illa ,  qux 
ad  oniooem  prolium  deftderatur ,  pro 
formatcputantur :  ideoque  praecise  & 

'   ad  unguem  (ervanda  fiint :  cum  omi(^ 

'  ia  difbita  &  formaiis  foleooitas  totum 
adum  vitiet,  &  corrumpat.  atgumentk 

^  1. 1.  §.  j.  ihique  Dd.ff.  de.  verkor*  obUgai* 
L  fi  unus.  la.  C.  de  tefiament.  Joanjrfaeokk 
Vlehft.  late  dtjput,  de  iure  toficQ  FVirt" 
temherg.thef.tif,  ■ 

At  quid  ^diiie  y  ciiius  in  foiius  £ivd- 
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icm  folennia  unionis  rcquifita  funt  ith 
troduda^  his  ncgledis ,  fivc  non  ferva- 
tis  f  nihiiocninus  pado  ifti  omninoi 
quiaipfi  cxpcdiat^ilarc  vclit^  Hoc  uti<^ 
que  cafu  &  verius  Sc  asquiusexiftima- 
vccim}  iftum  unionis  4dum  robur^ 
iirmitatem  fiiam  obtincredcbcrc  ^ 
cunque  ritus  folcnnes  negle^i  aut 
omidi  fuerint.  Jure  namque  cautuoi 
extat;  t  quod  ,  quandocunquc  adus 
*ve;Icontra^u$  in  alicttius  favoremre^ 
quiritccrtam  formamj  licct^  ca  ncg» 
lcda^  fit  ipfo  jurc  nuUus :  tamen  Ci  tcn- 
4at  in  eiiis  commodum  >  cuiusfavorc 
illa  forma  vel  rolenitas  introduda  c&, 
'  valere  debeat.  Lnpnehmmus.i^.  C\  de 

^  cgmmmJHfuLLcHm  hiJ^^eum  tranj^ 
la^Mnem.ffM  trknf  Lfifilm^ii.jf.  derit. 
»uptMlHlMnu3.§fii]H«dpnpiUeaff.ff^^ 
a£i,  empt.  l.z  .ff.  de  acceptUat.j  Qua  r vgu?  . 
IjtQaaJafone  ttzAhHnd.LnenewmitfHei 
14  cJeprfifur.auies^m  cl^^  fcribit  ibidS 
^ichardus». ubiinfpccictraditi;. 
idlocum  hajbere  in  ftatutis  rioftris  ma« 
iuapaijib.uis;^  taad^m  ia  fiae  doGat^id  : 

-  gcnc- 


geocraliterubique  valere.  f  Nam  & 

^  generalis  eft  regula  :  quod  favorc  ali- 
€uiusintrodu£):ufneft»non  efTerctoif- 
quendunlinipnusodiuniatq^uedetri^ 
mcntum*  /.  nuUa.  2s*    de  legtk  1.  quod 
'fav$re.  6.  C  tod.  LpUtres.  if^  infim  C.de 
fide  infif  ument.  c.  quod obgratiaw.  6u  dt 

t4  reg.iur.  in  &  >  f  induda  ad  unu  fincm 
iive.  e£fedum  »nd  deberc  operari  coor 
trarium.  /.  legatainutiliter.i^^ffJeajdi» 

'  '  tnend.  veltransferend.  legat.  l.  cum  tale^ 
^z.§.fin.ff.decondi€^&defno»firat.  Ge- 
,mez,^  tom.  i.yar,  refolut.  c.  li.  nu.s^  V^^f^ 
teftia folutio  <  &c.  Hartm*  Pifioris  quafi. 
g.nttm.42Jib.z.SeraphinMdeSeraph.i$S 
.  tra^.deiurament.frivUeg.3}.num.i2x. 
^pfii>il.  -f^.  »km.i0.&atii^  quosrefert^ 
probat^  Bruckmannut  confiL  z.  num^  20 s 
^confil.  4^.  num.  26.  Atque  ka  in  ter- 
tninisioclytatki  Facultatetnjuridicaiil 
in  Iiac  Tubingend  Acadcmia  confui^ 
luiflc  memini,  2S.  lanuaf.Anno  1606. 

Xf  Csetenim^quscutiqueexruccclfio*^^ 
ne  rerpefiive  paterna  6c  maternafilus . 
iiint  acquiGta  i  ed  omtiia  vi  uriionis 
'  iftius  reguiaritei  veniunt:  communi- 

'  caada^ 
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canda  9  &  utrinque  sequaliter  dividei)'» 
da.  Ac  vero  ,  qux  jure  cotnmuni  ab 
onei^  conferendi  funt  exen(ipta»&qug 
£lii pra^cipua  habcrent  in  fuccefTione 
.  'parentum,  fih«cuniofadanoneiret: 
canuncquoqueprscipere  debebunt« 
neque  fratribus  unitisf  communicare 
tcnebun  tur » 4H£i$re  lU^khio  d.  trd£i.  de 
unionefrol.  c.s^num.i^  Hinc  t  merito 
i):atuitur:neque  libro$,nequealiasex* 
penlasieufumptusy  quospaterinftii^ 
dia  vel  honor^s  Dodorales  unius  ifto* 
rum filioru erogavit &impcndit,  coa- 
ferridebere./.  quapateriso.ff.fdmil.  er^ 
ctfc.  cum  nec  armatas  militias  caufa  da« 
cbnferri  j  uris  ratlo  patiatur./^//iMr* 
familifU.  4.  C.famil.  ercifc.  VVefenhec.  if$ 
paratttff  de  dotiscoUat.  nu.  3.  Schneide^ 
win.dd  $.^udddm  d£iones.t^.42.&fe(iq. 
Inftit.  de  diiionib.  Hartman.  ptftor.  Lih.u 
'  qudft.  iur.  10.  Fdchin.  libr.  5 .  contro^erf.  ' 
'  Utr.cJiAnpr.Sichdrd.ddLfiUd.i8.  Cfd^ 
inil.ercifc.Nic.  Reufniib.2.  confultat.q.i. 
m.  /4*  Chil. Konig.  inprd{l.fud:c.i}$.nus. 
£rudite  Olemdn.ddUb.udntitt$midr.  iur. 
4ivfl.Giphdmi.diJp.t.n.ss*&f^bf€qq. 

.    Ff  Sed 
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»7  .  Sed  nunquid  liberi  ifthoc  pa^o 
intec  fe  invicem  uniti»  participes  ec*. 
iam  iiant  fcudi»quo4  ante  hanc  uni- 
tionem  pofTidebant  ,.ambigituf  ?  £t 
negantium  opinio.veritati  magis  ac« 
cedit.  Ubicunque  cnim  feudoruou 
conruetudidibus  qi^id  fpeciaiiter  caut 
tum  reperitur  9  ibi  legum;  Romana'» 

;  rum  nulla  au^loritaseft.  capit.i.  tituL 
i'  Ubr.  2.  feHdorum.  (^are  licet  jurc 
communi  &  Romano  adoptivi  fuc* 
cedere  poffint.  §.  fid  hodit^^  Jiiprl 
boctUid.  k<2..(jti.  €ttm  iu  adoptivis'^ lo. 
C  eod.  a  fcudorum  tamen  fucceHionc 
.  j^re  feudafi  arcentur^  per  text*  txprejf. 
in  tit.  26.    adoptivus.  UL  2,  Feud.  &di»^ 

2  8  ^umfHperius.num.';. Quod  id^cm  ofc* 

<  tinetin  unitis :  quicum  adoptatis  pan 
graduincedunt :  majcime  vero  >  cum 
jus  quoque  Wurttenibergicum  de  ea 
duntaxat  loquatur  hereditatCj,,  quan 
iplum  defcrcin  rcbus  propriis  &  allo» 
.  diahbus:^  quibus res  feudales effe arie* 
nas»  certo  certius  e(t.  Quod  tameiu^ 
cum  hac  Umitationc  inteliigi  debet: 

nifi  divetfaffl  vei  inydftkurs  litens  fii: 

oucc- 
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difert^  compreheafum :  vel  loci  con«-^ 
ruetudineac  ftatuto  introdu£tum  Hr» 
ut  &  uniti  valeant  fuccedere  in  fcu- 
dum:  vel  Principis  audoritate ,  con* 
lentientefeudiclomiiio^ei  conditio* 
ne  unio  fa^a  fucrit  i  ut  nullia  extan- 
tibus  proximioribus  agnatis »  in  fcu- 
dum  ii  li  q  uoq  ue  fuccedant.  ^game^t^ 
/•  quod princtpU.  23.jf.de  dqua     aqu^  > 
flwv.  arcend.  L  2.  ^  L  refcripta.  7.  C.  de  . 
frecibm  Imperatw.  cfferend.  Videatur 
K^lvarett^  ad  dici.  ^:adopttvu6jituL26^ 
.  iih.  2.ftudo^.  Senshec.  part.  p.feud.  ntt^ 
merJ64.  Vf^efenbeciusdefeud.  cap.  6.  nu-^  . 
iner.pif.  •  z  j>  ^ 

Deniqueritehacliberoram  nnU 
tionepera^k^^pofl;  mortem  unius  pa- 
rentis  ea  protinus  expirat :  nec  ultra 
paternam  aut  maternanu  heredita-* 
tem  fe  regulariter  exten  dit»  Itaque  fla- 
tim  poti  alterutrius  obitum  ,  divifio 
liereditatis ,  vel  fecundum  iftam  pa« 
£i:ionem  ;  vei  ^  H  in  ca  dc  hcreditate 
dividehdi  niliiifit  dirpontumy(ecun« 
dumilatutum  juris  munici^alisinfti* 
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450   $«Apa:D  Catonbm/ix» 

,  c^un^wdfrkp^in^cr/zc.§.^afnerauc^ 

|tttt>iffcn  /  tt,  pag.  38Z.  Rkkius  aUfgat$ 
traQMunionepxolx.j.nua.  ^ 2.  Enim- 
vero  unio  ^  quse  folenmter  fa^a  ftiitt 
non  intercidit  aut  extioguitur,  iicec 
liberi  in  fecundo  matrimonio  gcniti 
diemfuumpbeaht:  adeo»  utpnvigni 
vitrici  fui  hcredicatem  nihilominus 

30  caperequcant.  ^  Huiuscjue  ratip  in^ 
^  promptu  eftiquia  fufiici  t»in  pa^is  uni- 
,  pnum  conditionem  remel  implerhil 
baceonditi^.  10.  ff.  dtconditionit.  (^de^ 
monjlrat.  Lfi  quis  beredem*  7.  C.  de  infiit. 
& fahfiitut.  Leum  uxort.^.C.quando  dies 
legati  velfideicommi^  cedit:Ant09t.  Ga'^ 
brieL  tit.de fideicommifi.  Ub.  ^«  concluf.y. 

31  num.224..  Quod  fi  poft  mortem  al* 
.  terutriusparentiSyfinefpecialipa&io* 

ni$lege>ad  divifionem  hereditatisper* 
/  veniatur:  divifiofecundi^m  )tts  muni« 
cipale  ita  eft  iaftituenda:  ut^pro  nu- 
mero  liberorum/uperftes  parens  vel  , 
iemiflem »  veltrientem  accipiat:  hac 
tamea  coditione  ^  ut  liberis  primi  ma« 
tiinioniiprotinusproprietas  cum  ufu- 
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Inst.  db  Adopt.  45$ 

lluau  remtuatur.  SutjK.  '^humb^ 

|cr(ci>  ^int^m  §.  ^a&erWc^infmDfe* 
fc^afli  c^  ^ .  y^f  ^-«^-  i^^-  <^fi^-  f^^¥' 

pradOegdta  dtjp.  4.  thtfi  ulttm.  Aeltqms, 
qit4t  4d  hanc  utttonif  proUum  materiam 
jpeSlant ,    fape  eitato  lacobt  RicktitrM^ 
&4tit€0g»ofcip9ttrit»t*  '  • 

Q^UIBUS  MODIS  JUS. 
FatriaPotestatis 

S  Q  i.  V  I  T  U  R, 

Tii.Xa 

Principiuna  Titulu 

Videamtu  nnnc^  qHibtumodU  ij  y(jHi  ktien^ 

^uemadmodum  ItherentHrferviafotefiated^^ 
enin^Hm,exiisint€ll$gerefoJfHmH4,  ^Mdefer^ 
vie  mantimittendis fnperins  expofmmMi.Mve^ 
to^qfiimpotefiateparentis  fiint,  mortno  eo  yfiii 
jnrUfiHnt.  Sed  hoc  difiinQ:ionem  retipit :  nam 
moYtHofatrey(an'eomnimodofihifih<tvefiii)Hris 
'^ciuntHr.  AfortHoveroavo$nonomninonepo^ 
tesneptefvefiii  jHris finnt :  fed  ita  yfipofi  mortem 
jtvi  inpotefiiUem  patrisfiii  reeafuri  nonfiiivU. 
Itaqne  ft  morieme  avo  pateteernmvivity  & 
petefiatepatrisfiiiefiuHnepofi  obitum  avi  inpo^ 


.       •*  >  ~ 

A^^t         PRINCIPIUM  TlT^ 

tejlatipatris  fuifiHntj.  Siverois^  cjuo  tempor$ 
avpu  moritHr,  ant  jam  mortupts  eH  5  autper  e^* 
fnaneipationem  exiit  depotefi^te patris :  tnnc  ij^ 
^Hiin poteftatem  ems  cadere  non  pofiknt  yjiii  jh- 
risfiwvtj.  ^      '  ^  ' 

S  U        M  A  R   l''ky  "''''^^'lil^ 

t  iVstotum  confiftit  aut  in  acquiien^o  >  aut  iii  conl^ 
.   £    vando^  aut  in  minuendo. 
^    Ratio  cohairentias  huius  tituli  cum  fupcrioiibus. 
j  Quibus modis potedai Doaiinica  confUtuacui>  quibuf 
item  pcrimatur.      '  .  .  . 

4  Quot  rintpatiixpotcftatisrolvendaemodi, 

5  riimusmodustoilcndarpatrixpoteilatis,  edniors:  hv^ 

jusque  definitio.  •     »  .  ^ 

6  Curpatria  potcftasraortetollatui.  . 

7  lura  perfon^ilia  cum  petfona  extinguuntur. 

Z  Piliusfamilias  mortuo  patre,  omnimodo  £t  Hii  juiis :  in 
iicpote.diftinguitur* 

TO  T  u  M  i  us,  Ulpiano  au&orej  con- 
fiftit  aut  in  acquitendo,  aut  inj 
V  confervando,  aut  in  minuendp. 
Aut  enim  hoc  agitur,queniadmodun:i 
quid  cumfque  fiat :  .aut  quemadrao- 
dumquisrem  veljusfuum  confcrvet: 
autquomodo  alienet ,  aut  amittat./. 
ultim.ff.delegibus^^c.  j"  Quarecunu 
had):enusexplicatum  fit ,  quibus  ixio- 
dis  jus  patris  poteftatis  acqutraturfi- 
Veconftituatur:  proximum  eft,  ut  eti- 
iam  difpiciamus^  quibus  modis  pptc* 

i]tas  ifta  acquifita  itcrum  amittatur  vcl 

,         •       -  .      ■••  •  •  • 

•••*••'        '  y 
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I  . 

dU[£3lyatur.t(^cmadq3pdum&priu5  j 
caufas  dominicas  poteftatis^  nativita* 
tem  videhcet  &  captivitatem » de  fure 
geaclum$&ruiip(ius  venditionem.de 
jurccivili  5  Juftinianusexpofuit  §y?r- 
waiit$m.4'fdeiur.perfin4r.^oQiQZ  mo- 
dos  p  (juibus  illa  poteftas  dominica 
perimatur^putamanumiffionS,  infti* 
cutionem  heredis  y  ^cr vi  adoptionem, 
&filiinominationem  in  judicio  ,  tra- 
didit.  $«  multU 4Utem.  fde  Ubertin.  §.  uU 
tim.f.  tttuLproxim.  %^1.  injt.de  beredib.  - 
injlituend. 

Modi  autem  patris  potellatis  (bl-  4 
veadasfexhicenumcrancur.  L  Mojrs 
naturalis.  II.  Morscivilis,  IIL  Digni- 
tas.  ly*  Captivitasn  V.  Emancipacia 
VI.  Adoptio.  t  Primus  itaqj  modus,  f 
quo  fiha^  ^nexu  poteftatis  patri^  Ube^ 
tSitutfefimar^nafuralu^bicmpr.Ljiitd 
ejfet.is.ff.  quando  dia  Ugator.  veljidei* 
eom.  eednt.  Eft  vero  morsleu  o$cive^t^^ 
(referente  QeUto  Ith.zx.i.)  ^vj^^iH^ipaifjLc^M 
T(^:^'Aua?^,h.e.anim2B&corpprisdiC» 
foi  u  tiowcltUt  Cieeta  interpretMturUba. 
Z^fauL  qu^fi.  dirceirusammagkcorpo- 
>  '  Ff  4  re.Ra- 


4-S4-      Princi^ium  TiT. 

6  rc.  Ratio,tcurpatriapoteftas,quaeeft 
juris,  tollatur  morte,  qus  eft  fadi,ha;c 
eft ;  quia patria poteftas  eft  jus  in  per- 
fonam  j  ut  &  tutela ,        i»/r.  tit.prO' 

7  xim.  cjr  tit.  z?.  §./.  f  Jura  autem  perfo- 
nalia  cum  perfona  extinguuntur./.^W- 
'vilegia.  ip6. ff.  de  reg.  tur.  cprivilegium, 

8  7,  ibi^  DyttusJereg.  iur.in f  Filius igi- 
tur  mortuo  patre,  omnimodo  fit  fui 
juris : nepos  vero  non  fit  omnimodo: 
fed  cum  hac  diftinftione :  ut,  fireci- 
datinpoteftatem  fui  patris,  non  fiat 
fui  juris  ;  fi  non  recidat,  fui  juris  fiat. 
Unde  quseritur,  quando  rccidat,  & 
quapdo  non  recidat?  Et  ait  Impera- 
tor :  tum  recidere .  fi  avo  morientc  pa- 
ter&vivat,  &fitinpoteftate:  nonre- 
cidere  ,  fi  pater  vel  fit  mortuus  ante 
avum  ,  vel  faltemnonfit  in  poteftatc 
avi  morientis.  Tum  enim  rccidercQc- 
posinpatrisfui  poteftatem  ncquit:  vel 

^uia  non  eft,puta  fi  patcr  eft  njortuus: 
^el  quia  noneftinfamiliapater,  puta 
jam  emancipatus.  /.  nepotes.s. ff.de his, 
tfuifui  vel  ali.iur.  &c.l.fiquis  nepotem.  iq. 
&lJtpater.i.i.ff.de4do(tiottib. 

§.  Cum 


InsY.(Iixib.mod.Jus*&c  ^ff^ 
$.Cum  autem  is.  L §.  Rekgati.  1.  &  ' 

CMmautemis 9        alifuod  maUficiHmin 

injulam  deportatnr,  civitatem  amittit  :feqHi* 

tur^uteimeomod^exnHmero  civium  Romanpr 
rumtottitut  9perinde  qua^  eo  mortuo  9  definant 
liieriinpQteJkUe  eiHS  ejfe.  Pari  ratione  €5"  fiis, 
^uiinfotefiatefarenmjit  y  mi^fiiUmd^mrtaf^  . 
tusfueritsdefinitejfeinpotefiateparentis.  Sedfi 
ex  induigentia  Frincijns  refiituti  fuerint  :per 
omnia prifiinum ftatum  recipiHtvt». 

RelegatiautempMresinif^ianhinpdtii^ 
fiateltberos  retinent.  Et  ex  contrario  liberirelc'^ 
gatf^inpotfifiateparentHmrenumstntj* 

'  §.  Potna firvf^  effeElfss^filios  mpotefiateha^ 
i  heredcfinitf.  ^erviaHtempotnae^ciHntnr ^qui 
in  mc^s^m^  dmmsmtur » &  qui  befiiis  fuhjici* 
mtnr^ 

S  U  M  M  A.  R  I  A. 

I  QEcandmrolvendae  poteftatis  pati^smodiaicft  moit 
^  civilit:eius4<^edeictlptio. 

f  DcpofMtl»eHtfeeiiiifecfieflRefti»mbmociimtec» 
liabentui.  ^ 

3  Depottaie^&depoitatioqaid.        /  ' 

4  Depoicatioinlocuminterdiftionia  aqoslAe  itnis(ac-  , 

cefHt:  huias^ueoiigo. 

5  Olimciviftomand»  qaamvis  ficinotoro»  neqnenctk  . 

neqae  civitas>neqaeiibeitas  adimi  poteiat» 
'  6  QuaTedeporcationetampatfiSj  qa^filii^patdapo- 
teftatdidolvattti. 
^   7  Effedus  depoitationisquamdiu  maneat. 

t .  Diftin^io  intei  reftitutionera  geneulcm  £TeLC0mmi|*' 

aiem»&pieAam  fcttlpecialem. 
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9  Poenxfcrviquidicantur.  * 

10  Sexvitus  poenz  hodiefubUta ,  cia$4*^e  in  locuin  pcma 

triremiuin  ^c.  rabftitifca. 

11  Relegatioquid* 

Maltz  iiitericIegationc5c  deportationem  diCerentis. 

AMorte.  naturaii  tranlit  JulUQiar 
nusadcivilem » adeoq;  alt^rum 
rolvenda^  patris  poteftatis  mo^ 
S  dum.tDicitttr ^utem  mor$  ciyilistqdt 
quis  civis  Romanus  e  nnmero  ci vium 
Romanorum  tollitur ,  ymUemkicnH' 
w^r./.  vel,quxfalvavita,  civitatem-^ 
libertatem  fimui ,  vel  etiam  civita» 
tem  duntaxat^  adimit.  §.  /.  <^  iofr. 
de  eap.  deminut.  Borcholt.  h.  ctrea  frm^ 
eip.  Sicutienimhominesrooreeinter^ 
.  eunt  4  ita  maxima  aut  media  capitis 
deminutione  interiredicuntun  hic  tn 
wrbiSy  ferindiquafi  eo  menue;&e.  Lve-^ 
fum  eB.  Sj.  §.  ultim.ff.  pre  focto.  L  fed fi 
dha.  j.    pr,tht^quafi  mortua fitff.  de  ho^\ 
\  nudamnat.r^  Quamobrem  iili,  qui  de« 
portatitautpoeosrerviefFedii  funt,  ci- 
Tili  jure  mortuorum  iocb  iiabentur, 
.  patriamque  poteftatemamittunt. 
§.  ^  §.p(fnafirvm.  hoc  tit.  1. 1.  §.penuU. 
,  ff  de  bomrum  poffejsion.  cont.  tabuL  Lfi 
necem.4'.§,fidtportatus.f.dt  bonitiiber' 

torum^ 
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Inst.  <^iib.  mod.Jus,&c.  4f7 
Urttm.  L  GdUus.  ig,  §.  &iiMid^Ji tdntum,  . 
S.ff.deliber.  &  pojlhum.  f  Eft  vcro  dc-  \ 
portarenihilaUud,  qu4in  homineiiL* 
quaii  excra  porcaoi  civitacis  dare ,  five 
de  civitat^  in  locum  aliquem  certuan, 
velinruiam  ablegare ,  '&  quad  (enccfri 
tia  ipsa  porcare ,  ut  reliquo  orbe  di- 
fclufus  ,  ibi  fuorum  deli£iorum  poe- 
nam  iuat  I  fieque  deporcacio  cft  poena, 
i|ua  propter^aiiquod  capicale  malcfi- 
.cium  damnatijin  infulam.ut  perpetuo 
ibifincmittuntur ,  jutaque.civit^cis  , 
perdunt.  /.  interfanas.  6.ff.  de  intttdi^, 
&r*leg4t.Vide4titrhicp0fi.Ald»bmuM». 
ttum ,  Mynfingermn»  z.  ih^dAm  Pifo  «.  y  • 
.f^  Schneidevvin.  n.6.  Unde  &  i<saA<?iff 
dicuntur,qai  p^  nam  ifthanc  fuftincnt. 
J..i.%Miquib.2ff.delegat.3.l.funtquid4. 
ly.^.i.ff.defoenu.  f  Eaq;  dcpoitatio fuc-  4 
ceiTit  io  locum  interdidu>nis  aqus  & . . 
ignis./.^.^.  i.ff.d.  t.  ii.ffjUL  JuLfeculat. 
i^eH.^.ult.ff.devar.&esctr46rd.€9gnit, 

Ubinon  ignorandum,  quod  olim 
.  jureQuiiitumciyiRomanOjquatum-  . 
visfacinoroib ,  non  foiumvltiaadinu 
pp  poteiac;fed  4taemo  invitus^i  vita-  s 

tenij 
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4fS  ^.CnM.i.  f  RBLiG.2.&e. 
tcm»autlibertatcm  amiccebat^*/ fa^ 

hitCicero  in  Oratio.pro  Balbo^pro  Cacinm 
9ta^  &pr^domofka.  Ne  tamen  delida 
prorlusremanerent  impunita:  racio* 
^em  Romani  excogitarunc »  qua  no- 
zf  osci  vcs,  falvis  Majomm  fuoram  c6* 
(l:itutionibus»civitate  pellereat.  Igi  tuc 
cis  aqua  &  igni  interdixcrunt :  ut  hifce 
iftibfidiis  &  eicmcntis  t  vit«  hamaa« 
maximeneccilariisdeftituti  >  aliasin^ 
tcrrasmigrare,  aiiamqueincivitatem 
ici^  conferrc  cogerentur :  in  quam  re- 
cepti  9  Romanam  civitatem  amitte* 
bam.  Ncqueenimqui(qaaffldaarutii 
civitatum  poteraceflecivis,isr/^x  Cice^ 
rone  bjc  Balduinus  (^r  Borcholt.  docejft^ 
Btin  i^hac  interdi<lioae  Qomiiiatim 
comprchendebatur  :  ne  licerct  cos» 
quibus  aqua  &  igni  interdiAuni  erat^ 
tedo  cxcipcre  :legeque  Jult^,4e  vt  pu» 
blica  &  privata>tenebantur,quieo$  re« 
cepiirent  ^  cdaffent ,  tehuiiTenr.  Paul. 
Hb.s^fintent.  tit.  2i.  ad  ie^.  litl.  de  viptt^ 
hUc.&frivat.  Hac  itaqueratione  Ro« 
mani  malos ,  Rcic);  publicas  pernicio^ 
ibs  civcs  non  pal4m  ^  Xed  sii^ik  c  civi- 

.  tatc 
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IN  S  T.  au.1  B. M  O  D. J U S,&C.  459 

tateexpcUebant.  Lmltim,  ff.de  le^dth* 
mib.yideLa^antiMml^.  a,  divmar.  i«. 
,  fittut.  cap.  10.  (jr  Vacen,  a  Vacuna  Ithr.  i. 
declar^^».eap.ii,mmm,7.e»mfetf.  At/ 
que  h^c  aqus  &  ignis  interdi&io  man- 
iit Romas ,  ufque  ad  Auguftum  Impe- 
xatorem ,  qui  ptimus  depottationem» 
loco  interdidionis  aquae  &  ignis  ,  in.« 
Rempiiblicam  invnit  Heigim  hicm.3. 

Ptfinum.  4.  Cmiac.  Ub*  6..  chfirvat.  e, 
30.  dicetur  in  §.  mimer.  2,  injr.  de.ca^. 
demittmi.  ttmm^  i. 

:  Quemadmodumautem,pati^de- 

portato ,  jus  patris  poteftatis  tolli^ur: 
ita  &  filio  depottato^  pater 'ienm  i.n  po- 
teftate  habere  definit.  hoc  ^MoJlro^verf. 
farirationet&e,  C.deheredtb.  infii- 
tmend,  Reciproca  enim  iunt  patris 
filii  nomiQa  atque  jura :  necquicquam 
iftorum  ad  peregrinos,&4civitateRo- 
'  inaQacxuIespertinet./.MM^/4«!>.<^.{^ 
l.fipater.  9.  C.  de fentent.fajjf.^rejlttut. 
Caeter^im  t  ratio »  cur  deportatione  6 
tam  patris ,  qi|4m  iilii ,  patria  poteftas 
tollatur,faciiiseft:  quiaeapoteftas  eft 
jttiiis  civilis.  §.  imeamtem,2,f.depat.pot* 

.  Civitas 
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§.CnM.h§.KiitG.is6cc^ 
Ci  vitas  autem»&:  omoia  ci  vilia^dcpor^ 
tationc  amittuntur.  §.  minor.  z.  infr.  de 
capitu  deminm.  di^.  L  JkM^mddm. 
in fin.ff.de posn^VFefenhec^  &  GifhAnim 
hicinprincif. 

7  Piane  dcporratioais  cffcdns  tam» 

diumanet,  quamdiuipfaduratpoena^ 
Namiidepdrtatus^  Piincipc,  vcl  co^ 
cui  deportandi  ^us  ab  codcm  conce^ 
fumeft,  veiutiolimPrasfedourbi ,  & 
Prasfe^o  Prastorio^  dcli^i  gratiam  im« 
petret.  d.  l.  2.§. ff.de p^en.  l.  inter  petnask 
4i.§.iffdeinterdicl.  &relegat.  priftina 
fuajuraomnia,  atqucitactiampatri* 
am  poteftatem  recuperat.  Lfinal.  in 
friric.  C.  defententi^m  pafUy^reftitutis. 
&hkinverf.fedfi€xindulgentia^^^ 
Neque  vcro  lioc  loco  cum  Accurfio 
in  merh.flMtUm.  Pifone^nrmr.  $.  Mynfin^ 
gcro  nu.i}.  &  picri(quc  aiiis  Intcrprcti* 
bus  diftinguendum  eft  j  num  Princeps 
vcrbo  rcftitucndi ,  an  indulgendi  ata« 
tur :  ut  lioc  cafu  rcditus  faitem  in  pa« 
triam,  &poeiiae  remiflio  concedatur: 

8  iliotcafa&redicust&dignitaSi&cxk 
ftimatiO;^  &iibcri|  &  bona^  &  omnia 
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rcfticuta  cenfeancur :  fcd  potius  cuni 
Giphanio animadvcitcndum $  utrum 
gcneralis  five  communis  (it  refticutiOi 

.  anplenafcu  fpecialis.  lllapoena:  can- 
tun^gratiamfacit,  rcditumque  in  pa«* 
triamlargitar*/Lii«/^r.  ^j  /.y?  sdimptk^ 
^  aUqmtfeqq.  Cod.  defintent.pajf..^ 
refiitutA.  z.jf.eodem.  L  in  metallum.  4^ 
C.de^nuprofmpt^r^  Hcc  &fcdituni 

^&i  patriam  potcftatemL» »  &  casterao- 
innia  reftituit.  boc  §  jn fin^  L  ininfuUm^ 
3^ff.  de  fentent.pajf  dr  refiitut.  Li.  diS^ 
leg,  2.1.3.1.  fi pater.  9.&  L  ultim. ult^ 
C.eed.titulo. 

^  Quia  porro  fi^pra  num.  diximus  i 
non  fQlum  dcportatos^  dcquibusha*^ 
denus  citplicatunL» :  ver£im  etiaou 
pcenas  fervos  amittere  {>atriam  pote^ 
ftatem :  idcirco,  qui  fervi  poenac  dican- 
tur/paucis  nunc  videbimus.  f  Pce-  9 
na;  fcrvifunt,  qui  in  metallum  datn* 
Ytantur  ,  &  qui  beftiis  fubiiciuntur.  §4 
poena  fervus.  hoe  tituie.  ideo  au^ 
tcm  ij  qui  ad  bcdias  vcl  mctailunu 
damnati  func  ,  poens  iervi  dicuh^ 
t^ur :  (^uia  aulUuspUne  y  niii  fuppiicu 
.  .  Jui 
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4^2   §.  C  U  M.  I.  §.  R 1 L 1 G.  Z.  &C. 

fuifecvi  runc:  quippe  cui  iapeipetuiua 
runtmancipati.&addidiiadeo ,  utii 
>  quid  eis  teftamento  datafn  vel  lega- 
tumfucrit.  prononfcripto  babeatui: 
^uafi  nonC^faris  fervo  datum^fedpce- 

infrine, ff.  de peenis,  Et  ut  rem  vel  tti- 
busexpediamus,olim  fervipoens  di. 

cebantui:  >  qui  fummo  fupplicio  (ic  ad* 
dicebanturj  ut,  fi  liberi  effent,libcrta- 
tcm  ifinfervi  «domini  familiam  quafi 
abaiienati  amitterent :  adeo «  utiiei 
poenaquidem  liberati,  in  vetcris  do- 
'  mini  potefiatem  redlrent.  L  4tm  dam* 
num.  S.  §.  ejlp«»a.  cim4%.feqq. 
fenMit.&l  qMiMltimo.  29. ff.  de  pcen.  Lge- 
ntK^er.  24»  ^-fifirvm.  ff.de fidek^m^ 
mifftr.  Uberfat,LfiMfira.  S.  C.  definteut, 

topaff:afftamanJ^.enMnciat.s.-fCxtesiim 
'  bodie  ifthfl^c  poen^  fervitus  fublataeft 
Novell.22.c.S.  &  hiacfitmptaaMthent, 
fidhedie,  C.  de  danatienib.  inter  vir.  ^ 
Mxor.  fuccefiicque  in  eiusiocum  poena 
triremium,operispublici,  &carcetis 
^ctpctmtMttefiatMrCarrer.infitapraa, 

srmm4Lnum^i2uf4pe.dettfts$»nM,3, 

Hillem 


» 
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MiOeusinpraSi.  crim.  num.  3.  ^o.  FoU 
lerMprdiS.  crim.  ean,  nnm.  S.  hosj^  rffe^^ 
fens  lulim  CUrm  Ub.  s^Jif^tent.  §.^n.  qit^ 

.0y.num.4.(if7* 

Verum  cnimvcro  quxbucufque  de 
dcportatione  ^  itemqucrcrvicutepoc« 

^  quod  videlicet  patriam  potcfta»  . 
tem  tollaaticxporuimus:  eadcm  in  rc-- 
legationc  minime  obtincnt^.  relegd^ 
ti.  h.  tit.  Lrelegati.         relegatorum.  7*  - 
^,five  ad  tempus.  s  ff^  de  interdiii.  (jy  re^ 
iegat.    Eft autcm  rclcgatio poena,  qua  u 
alicui  certa  civitas  vel  proviiicia » ob 
flliquoddclidlum,interdicitur:&  qua 
aliquando  etiam  ilic  ab  his  ^  qui  ha,* 
beatioruiastincertaminruiam  mitti- 
tur,ad  ccrtum  tcmpus,  vel  in  perpctu- 
Vim^d.i.relegat0rii.  ^.ff.eod.  Sclmfidew^ 
h.num.S.Mynfing.  num.is*  ^  Suntigitur  u 
dcportationis  &  rclcgationis  mults 
diflFerencia».  L  Deportatio  civitatem» 
adeoqs  patriampoccftatem^&omnia 
)uriscivilis  bcneficia  adimit:  relega^ 
tio  non  item*  d.  Lfunt  quidam.  17.  §.  ulti, 
ff.  de pasn.  d.  L  relegati.  4.ff.  deinterdtSi. 
&  relegat.  &  hoe  ^.noftro.  C^uare  &  O  vi- 

C  s  diuSa 


4^4    ^».Cum.i.§.Releg.2.  &c. 
dmsjib.  2JetriJHb.  fe  non  cffe  cxulcm 
iivc  depottatum  &  peregrinum,  fcd 
manfiflc  civemRomanum ,  quamvis 
cflct  relcgatus,canit: 

Adde.^jHod  editliim^  cjuamvis  immite^  minaxq^^^ 
Jlttamen  in  poenfi  nomine  (enefmt: 

Qmppe  relegatusy  non  exul dtcor  tn  illo\ 
rarc<z(^fGrtun<tJiint  tihiverha  me^it. 

11.  Deportatiotantum  inperpctuum 
iicri  potefl: :  reiegatio  &  ad  tempus ,  & 
inperpetuum.V/^7.  leg.  relegatorum.y. 
^.  haceji  dijferentia.  ^  Lrelegatus.  iS.ffi 
deinterdtSi.  ^  rilegat.fcite  Cuiac.  Ub,6. 
ehjirvation.  cap.  2S.  III.  Deportario 
cxiftimationem  confumit :  relegatio 
minuit.  Lpenultim,  ^.2.&3.f  \  de  var. 
cirextraordinar.cognittonihus.  IV,  Dc- 
portatus  bona  fua  amittit :  relegatus 
non  fimiliter ,  nifi  pcr  fcntentiam  ei 
ipecialiterademptafucrint.  di6i.  leg^^- 
Cr  dici.Lrelcgatus.  iS,ff,  de  interdi^i. 
relegat.  l.  depoitatorum.  S.  C  de  poenis. 
V.  Deportatus  ,  fi  egrediatur  provin- 
ciam,  in  quam  deportatusfuit ,  capite 
punitur:  atrelegatusad  tempus, fiin- 
traillud  tcmpusrevcrtatur,  relcgatur 

inpcr- 
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in  perpetuum :  fi  vero  la  pcrpctuumi 
eftrclcgatus,  reverfus  dcportatur,  i.re. 
Ugafi.  4,ff.  depeeuis.  De  tjmibm^ltifquK^ 
dtfferemiis  confulantur  hic  Aceurfusi» 
verb.retinent.  Sckneidevvin.  numer.p. 
Thaddus  Pifo.  num.  S.  f^ntomus  Pt' 
regnnus  libr.  j.  de  iuregci.  titulos.ptr 

-         §•  Fiiiusf^Amiiias»^. 

.     '     >  '    .     -  . '   .  » 

Filnufamiliasfi  militaverit  y  vclfi  Senatot 
ve/  C onfulfilhuifHeYit,Y€manct  tnpotefiate pd^ 
tru.  MiHtia  enim ,  vei  ConfuIarU  diiinttas  de 
f  atrupoteflate  filtttra  non  /derat.  Sed  ex  con^ 
Jiitmione  npjlra  (kmmaFatricUtm  digmtMil^ 
l$co  j  ^imperia/zhm  codict/lis  pntftttie ,  fi/tHm^  a 
f4trtapoteJiateIderau    Quis  enim  patiatttr 
paerem^ftidempoffepcr  emancipationismodHn% 
poteflatisfH<t  nextl^mfi/iHfn  liherart:  in^pirato^ 
riamaHtemceJfitHdineninon  va/ere  eumyCjHem 
Jfhtpatrem  elegit ,  ab  ahena  extmerefotefiate} 

S  U  M,M  A  R  I  A. 

I  njpBitiiwiiiffolVciidac  patti«  potcftatismodtt»,  cft  pa"  ' 
'   JL     ^«Wtusdignitai.  '  - 

*        Patflcii qtti  olim  fticriiit,  &  qui  hodic  dicantur. 
J  ItttcnoviHiinoommsdignitas,  qu* Acmialibctat.nfrv 
xom  pttn«  potcilati^  diflbl  vu. 

4  Anmonachilmttspatfiampetcftatcra  tollat. 

5  BoAiUs4igilita»liitffl,£|ittm  pattiapotcftatceximat» 

Cg   z  Ter. 
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TErtius  modus,  quofiliuscxU 
miturpatria  potcftate,  ci^^Mgni' 
tas.  Et  quidcm  fola  dignitas  pa- 
triciatus, fiiiofamilias  collata.  /.  ultim. 
C.deconfulibus  ,  non  Jpargendisy  &c, 
nonctiam  militia,  feu  fcnatoria  con- 
fularifve  digniras ,  filium  a  nexu  patrias 
poteftatis  libcrar.  hoc  ^.noftro.  &  l.Jt 
maritm.  7.  C.  de  patr.  pteft.  Unde  ap- 
paret.non  efic  rcpugnantia ,  Reipubli- 
csfcrvirc,&  patri^  potcftatifubiedii 
clTe  yl.fi conful.  3.  ff.de  adoptionib.nbi 
PauIusmirabiliterrcfpondit:filiumfa- 

iiiilias,quiConful,  aut  Prsfes  eft,apud 
fcmetipfum  &  cmancipari,  &mado- 
a  ptioncmdaripofle.tLoquiturautcm 
hic  Juftinianus  non  de  Patriciatuifto 
Romano,  quem  olim  ^  primis  illis  Pa- 
rcntibus  &  Senatoribus ,  a  Romulo 
confcriptis,briundi  fibi  adfcribebant: 
fed  de  iUo,  quia  l*rincipe  tantum  con- 
ccdipotcft  ,  antiquitati  prorfusinco- 
gnito,»/ tradit htc  Mynfinger.n.z.Qnz.- 
re  PatriciidicunturhoclocoConfilia- 
rii  Imperatorum  ,  qpod  quafi  patres 
iintipibrum ,  d.  /.  ultm.  C.deconfiiltb. 

^  hic 


^hicin  verb.  que fibipatrem  elegitj^c^ 
Hinc  perbclle  Aufonius  ad  Eutropi- 
um  ^  deplorantem  damnationem  & 
publicationem  bonorum^rccibit:  * 

Direptas  cjuid plangis  opes ,  (jiios  natus  hai^ht? 
NonaliterpotcrasPrmctpiseJiPater. 

Etfi  vcrojuftinianusi  hoc  loci  folum- 
modo  agit  de  Confiliariis  tmperato- 
iis>  tanquam  fumipi  Principis :  ut  pro-« 
tinus,  atquc  quis  in  CoIIegium  Confi- 
liariocum  Impcratpris  iegitur,  patria 
potcftateliberctur :  idcm  tamcn  ho- 
die de  Confiiiariis'  cuiufvis  Principis, 
Ducis ,  Comitj^s ^  Civitatis  iibers » auc 
Status  aU$:uiusImperialis  dicipotcrit: , 
proptereaquod  quifque  ftatus  impe^ 
lialisin  fuo  territorio  Cfmdem  vimac 
poteflatem  baberc  dicatur ,  quam  Im« 
perator  habet  in  Imperio  Romano>/#« 
JlehkVtilteienu.3,  '^  Porrb  jurc  novif  \ 
limoetiam  dignitas  Cofulatus ,  Con*  i 
fularitatiSyPrf  fcdurse  Pr^tortanaSyPr^ 
fedlur^  Urbicaciar^Magiiicriimilitum» 
&  Epifcopatus ,  &  gcneraliter  omnls 
omnino  dignitas  >  a  cfipa  five  curiaii 
coaditione  hbecace  vaicns ,  vinculun^ 
i  v  /  Gg   3  potc- 
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potcftatis  patriae  diflblyit.  Noveff.  ^r^ 
Qvix  autem  dignitas  a  curiali  condi- 
tionealiquem  liberet ,  explicar  Jufti- 
nianus  inLuUim.  C.de  decunombm.  ^ 

^  Addunt  Dodores  plerique  ,  quod 
ctiamMonachifmus  patriam  porefta- 
%Qm  tollat;  eo  quod  monachus  ingref- 
fu  monafterii  in  poteftatem  Abbaris 
foniiciatur)  &  ab  haius,  non  vero  a 
patris  fui  naturalis ,  nutu  &  arbitrio 
dcpendeat :  atque  adco  monafterio 
foli  acquirat.  Authent.  ingrep.  C.  de  SS. 
Ecclef.glojfin  Ifi ex  caufa.  p.  §.  Papima- 
9^us.  4jn  verk.  cum ftatum.jf.  de  minottb. 
Angelw  hic  nu.  j.  Mynfinger.  ^  Schnei- 
devvin.nu.  7.  Gomez,^  tQm.  /.  var.  refo^ 
lut.  cap.3.  nu.  20  infin.Forfier.  dijput.ln^ 
fiitut. 3 .  thefultim.^ alii^  Quod  tamen 
nonplacet  Cuiacio,  qui  putat ,  inte- 
gram  effe  patri  vindicationem  filii,  qui 
incpnfulto  patre  fe  monafteripdevo- 
Vit ,  w paratit.  C.  de  emancipationibus 
liberorum. 

djgmtate,  num-n- 
»v  lium 


liura  iiexibus  parrig  poteftatis  eximaCj 
Vehementer  dubitarur^  £t  Ci  v<sritas 
theoxica  atcendatur  ,  verior  negau- 
tium  opinio  vidctur.  Ercnim  patriacn 
]poteftatem  jure  diiToivi »  pakth  tft^ 
Nullum  auteni)usrepcritur,quo  cau* 
tum  fit ,  Dodoratus  dignitatem  Sacra 
paterna  perimere :  neque  iiberum  eft» 
Jus  aliquod  iingere ,  nbx  j  us  planedefi- 
cit.  Eoveroininushocaffirmandum^ 
cft:^  :>  q  uoni  a  m  u  t  m  axi  m  e  ap  ud  Ro  m  a« 
nos  dignitas  Dp41ur$  fucrit  incogni- 
^a :  tamea  ci^m  apud  veter^s  etianu 
Romanos  poteftas  dc  jure  rerpondea« 
di  coriccdi  foiita  fueritab  Imperato- 
libus  ,  cuius  ia  locum  fucceifit  mos 
iile  cregndi  Dociores jyris ;  nequein* 
veniamus  /  potcftate  ilia  concefsa, 
quem  liberari  i  poteftate  patria :  at* 
gumento  dignitatis  hac  in  re  ut|noa 
debemus.'  \^tque,iia^  pofi  lafonem  m 
Lfiatre furiofo.  i» fia.ff.de  hk»  qui  fui^ 
njelalieniiur.  funt.  docet  Fulteius  hicnU^ 
f/$ere  fikto.  ubi  fiibHeit  ,  fe  nam  negare^ 
fommuniQrem  ejfz^  Do^orum  fenten.^ 
f$an^;quld  dt^it^  DoSioratus  d  fatria 
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foteftate  liberet.  Eadem  de  re  videantur 
£artol.  in  l.  item  in  potejiate.3.  in  fin.ff, 
de  his,  qmfm  velalten.  iur.  Baldia  (» l.fi 
maritui.y  Cdepatr.potejf.Porctus,  Tha- 
daui  Pijo  ,  Schneidevvint46 ,  Heigius 
hii  num.s.  noviter  Gtphantm Ub.  i.  di- 
Jputat.  iur.  civil  dt/put.    fhefiS.  ibh 

dm  olmannm  nftm.^2. 

L 

SiabhoftibUS.5. 

Siaihofli^HS  captmfHerit  parens  -  (jHamvis 
fervis  hoftmmfiat,  tamen  penda  jus  h^erornrru 
J?roj?terjH6  pofiltrninii  :  ^Hiahi,  ^Htab  hoftibHS 
capttfiint^fireverJifHerint ,  omma  prtftwa  ^nra 
recipiHnty  idcirco  reverfuse^tamhheroshAbehit 
ivpoteftate;  qnia  poflltminiHmfingiteHm  ,  <jHi 
captHseHy  in  ctvitate  fen^perfmjfe.  Si  verh  thi 
decefferit:  extnde ,  ex  cjHo  captns  eflpater^filttu 
fm  iHrisfHtfe  videtnr,  Ipfe  cjHoq^filtns ,  nepofve^ 
Ji ah  hoflthHs  capttisfHertt  ftmtliter  dtcimtts  pro^ 
'  pier  jta pofl/tmtntt  y  ftis  ^jtio^Hepoteflatisparen^ 
tis  tnfiifpenfq  efle.  Di^Hm  efl  antem  poflltmi- 
ttiHm  a  hmtncy  (^pofl. '  Vnde  enmy  ^Ht  ah  hofli^ 
kns  captiis  efty  ^  in  fincs  noflros  pofleaperventt^ 
poflhmtnio  reverfitm  reBe  dicimtts.  Nam  hmi^ 
?ta,ficHt  tn  damofinem  (jnendam  factnnt :  Jic  ^ 
imperttfinem  ejjeltmen  veseresvolHerHnt.  Htnc 
<5  Umea  U^clhm  eH ,  qHafiJinps  qmdam  &  termt^ 
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ffm,  ab  eo  pofilimtmHm  diihHm  eil,  ^Hsa  ad  sdem 
Umen  revertekatHry  ^Hodamiferat».  Sed    cftn « 
^aptm  viHts  hofiibw  recHperatHr » pofiUmtm$ 
fedtifie  exsfiimaiHr.     -  :  ' 

S  U  M  M  A  R  I  At 

1  Vartus  modus  difUahenda?  potelUtis patttir>eft 
V  f  .  captivtus. 

2  ^KTapii  vitatc  quis  (crvus  e£ficitur. 

3  FoftUmitiiuin  quid ,  &  unde. 

4  Fi^ioic^isCoineUa^qaareintr*^du6^a. 

5  f  l6bio  poftUiyiiiiii  dcfi&toiegiii  Corneiishodielocum. 

nonhabeii^,  niEittbelio  9  incet  Oirifiianos  0c  in&* 
delesgcfto»  r    '  , 

f  Intef  Chriftianoseaptusylibercatemnon  iifnictic  ;  lc<l 

prxftito  viftori  AUTfWjvcniamreccdcndiimpettac, 
omnia^ttc  jui^  iaivahabcc. 

QU  A  R  T  u  s  mo4us ,  per  quem  i 
liberi  e  Sacris  paternis  eximun- 
.  tuc^eft  cdpHvitas.  Patce  enim  ab 
hoftibus ita  capto »  ut  non  revertatur» 
liberi  fiantiui ) uris :  aut  liberis ita  ca« ' 
ptis »  pater  fuam  poteftatem  amittiti 
Huiusq;  ratioei1:perrpicua:quia    ca-  2 
ptivitate  quis &tttivm.§fervijM  iun 
per/in4r.§.uemea  ,  iju£  ex  hofiibm.  17^ 
infr  dererumdivrf.Ai  liberos  tantum» 
noo, fervQSf  eflc  in  potcftate^pacria,co- 
ftat  ex  jprincip.  titnLf  de  patr.  potejiat. 
^raeterea  fervus  non  eft  civis  Rbma^ 
ttus.  Jus  autem  po teftatis  patua:  ci vm 

5  Roma* 
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RDmanorum.proprium  cfleexplori 
t um  eft.  § .  ias  autem.  z.fdiH.  muL  Vu 
teiHs  ad  §,  cum  autem.  f    tituL  num. , 
Vcmmii  incertum  fit,  reverfurine  il 
iintyvel  Qon:  jus  pacrias  poccA^us  tan 
diuinfufpenfoeft  ,  doncc  vcl  fiijc  ri 
ver  fi,  vcl  apud  hoftem  morcuf ;  ac  pr< 
indc  aic  hic  Imperator  »  gaptivicai 
penciere  pQtius  jus  patria:  poteftati 
quam  extingui;idque"propter  jus  pol 
liminii^&fpcm  reditus.  Piane  fi  rcvc 
fifuerint ,  omnia  priftina  jura,  puta  c 
vicaccQir  familiam » pacriapi  pocefti 
,  tem^ liberos,  agnatos^boQa,fiv.e  c( 
rum  ddminium  recipiunt :  quia  poi 
Jiiminiumfingitcps»  qui  ita  capcifui 
rc,femper  in  civitate  fuifle.  hoc  §. 
^ro  .  Lpdjlltminii.  s.  ^.iJJnheUq.  iz.  \ 
1. 1.  retrh.  i6.ff.  de  caft.  (jr  pojilimin.  r\ 
"verf.  I 
I    £ftautem  poftUminium  (^^/«i/^j 
PauU)  jus  amifikrci  recipicndjs  ab  c^ 
trane9,&in  ftatumpriftinum  rcftiti 
fsndasf^inccrnosaciiberos  populois  r< 
ge&que  ,mQcibus ,  kgibusque  conft 

f  upum.^am  qu94  bell9  w  i 
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'CtiaspCicra  bclium :  iioc  fi  rur(us  recir 
piamus,  dicimur  polUiimnio  tccipcrc, 
Idquenaturali  asquicate  intrqdudum 
ell;  ur»quipcr  injuriacn  ab  cxrraneis 
detincbatur,  is,  ubi  in  fincs  fuos  rcdiif- 
fer,prifl;xnum  jusfuum  tccipeictJ.po/l^ 
limifiwm.  i9.inprinctp,.ff.fod,  tttal.  Di- 
ilamque  poftliminiuni  cfl:,  a  poft  &  It- 
mine :  quod  ad  idcm  limcn  rcvertatur  < 
captus,  undc  Qxiciix.  jfecundum  Impe* 
TMorem  hi€%  &  CUeron.  in  Top.  P«rr6  Q 
quisapud  iiodcs  dcccircrit :  eodenu» 
quo  captus  cfi: »  momcnto  mortuus  ^ 
fingitur :  atque  adeo  iiiii  ipQus  abep 
ipfo  captivitatis  tcmpore ,  fui  juris 
fuiireintelliguntur.  hoc§.  nojlro^  verf 
fi  vero  ibi  deoejjerit,  i^c.  L  in  omnidftn. 
jS.ff.  dc^  captiv.  &  pofilimin.  reverf  . 
Etf  haETCaltera  cft  iidio,  qu«  dicitur  ^ 
ii^iolcgisCornelife:  utillapnordici- 
tur  fidio  poftliminii.  Atque  hasc  legis 
.  Cornelis  fidio  m^xime  kidudaeft»  . 
proptcr  tcftamenta  captorum  abho- 
ftc.Etcnim  cum  quifpiam  apud  hoftes 
]xiOriebatur>qa  in  fci.vitute  decedcbat» 

'  np  potcraij(ciuiq,ue£ei9ig:cde»  14  ciUa 
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plenuQu  videretui  iuiquicatis »  U 
Corneliaieceptutn  eftjut^quiitaob 
(et^ab  eo  tempore »  quo  captuseff 
obijfiefingeretui: :  quo  remporecii 
,  fueritliber »  beredes  tam  abinceftai 
quacn  ex  teftamento ,  fi  quod  ante  < 
ptivitatemforte  reliquit»  ex  hac  fid 
ne  habere  cenfetur.  §.fin.ifff.qmbu6  n 
€BpermiJf.fae.tefi.Lkx  CarneUd. 
de  vulg*  &pupi{l.fubjlit.  1.  u  C  depeji 
mmie  reverf.  &  VFefenh.  %n  parattt. 
t4djit.9mm*g^ 

Caeterum  prasdids  fidiones  ho( 
non  »  niQinbello  interChriftianos 
infideies.il ve  Chriftiani  nominis  i: 
ftesgefto,Iocum  habent:inter  Chri 
anos  vero  ipfos  nequaquam.  Quar 
Tuccis&  Perfts»  (imiUbufvegentib 
cap tus  y  (i  re vertatur ,  j ure  poftlim i 
omhiaruaiurarecuperat ,  perindci 
que  ii  femper  in  civitate^manHftet 
poftdeccflcrit  apudhoftcs»  ftatim 
captus  eft,deceftifte  iingitur.  A  tq^  ht 
bene  traditum  eft :  interim  dum  ap 
hoftcs  is  vivit ,  bonis  ipfius  curaton 
daadumeirc»  /.  4bbt(fiib.  isJvfnepr 

* 

♦  » 
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cipiLjf.ix  quihus  caujis  mdiores ,  &cM 
mHto.  6.  in fine.ff.  de tutelis.  1.  in poJfeJsiQ* 
»em.  tf.  in fin.ff.  quilK  ex  edufiin ptffed*. 

I.  cum  cognatos.s.  &  ^^fiq*  cMpofiUmi^ 
nioreverfi  &c.    AftintcrChriftianos  6 

*  captus  li  bertacem  no  amittic :  (ed  prae- 
.  ftita  vidori  pecunia  icu  AuTif^  (quod 

barbari  ranfonem  vocant)  veniam  re«  . 

cedendiimpecrat,  omnesqueresfuas 

falvashabct.  AlciatJn  Lhofies.ijS.n.j. 
ffi  de  verbor.fignific.  Covarrm^.  in^.pec-» 

catum.  deregul.  iur.  in  6.part.  z.  reU^.  §. 

II.  num.  a.  Boer.  decif.  17S.  num.  2.  ^3. . 
DamhoHier.in  pfdxi  rar.  erim.  e.  S2.nu.7. 

.  ^  S.  Boff.inpraii.  crim.de  C4pturdMts.7s* 
.  fiij.  Heigius  in  hoc  §.  num.i^.Peregrin. 
.  Hit. }.  de  iurefifii.  tituLf.  num.  3.  mbiplm^ 

rescitat.Eteaderelatmstnf.ind.  item 
fuaex  hofiibus.  17.  ff.  de  rerum  divifi  . 

num.^.&feq.  i 

§.  Prsterea.  tf« 

traterea  emancipatione  (jHoijHe  definant  /i^' 
hn  ^ri  potefiate parentHm  ejfe.  Sed  emanapatie 
antea  qnidem  vel per  anti^Hom  legie  oifirva^ 

tionem procedebat ,  cjHit per  tmagtnuna^  vendi^ 

ttonu ,  ^  imercedfntu  manHmtffiQnu  cele/frM 
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i^ntur,  vefex i?Kpertafirefcripto.  Nofird  ^^iUr^ 
provtdentiaedtam  hoctnmetim per  conffnutH 
riem  rtformavit :  HtfiElione  prijlma  exp/ofa  y  rt 
H^-i  via  dd  competentes  ^udtc&s  vet  ma^ifirati^ 
parentesintrent :  ^ fitiosfuos ,  vet fitta^ ,  ue/ 
pot&s,  vef neptos  >  ac  detnceps  >  k  fiia  mariH  d^mit* 
tant.  Et  tunc  ex  edtSlo  Pri^tori^tn  Lo^ii^  tju 
fnodtfifit,vetfitt<z  >  vcl nepotis  y  vet neptts  , 
^fiisvea  parete  mantmnjjm  •  vet  manHmifih /vy<f-j 
rtt^eadrmjura pr^tjlnnttirparentt,  (jttcc  tri^fiun^ 
tur patrono  tn  bonts  ttl^ertt,  Et pr^rerea fttmpu^\ 
he^ftfiltmy  vet fitta,  vetc<ztert:  tpfe  parem  ex 
manHrntffione  ttitetamejHS  hancifcttur. 

S  U  M   M   A   R   I  A. 

t         Vintus  penmcndx patrixpotcftatis  modus,  cft 
II  cmancipatio. 

2  ^^tius  dcfinitio,ctymologia,  &divi{io, 

3  Emancipatiolegitimaquid  lit. 

4  Anadatiana  cmancipatio  quid. 

5  Quid  fitcmaiicipatio  luftiniana* 

6  Qui  fint  ctrcdus  manumilfionis. 

7  Quiddcconruetudinchabcatuxptocniancipdtidnc.  ' 

s  toUendx  patrijc  po- 
modus,eft  emanctpatio: 
%qu2B  definiri  poterit  patrii  ne- 
xus  relaxatio^utriufq^  &patriseman- 
cipantis,  &filiiemancipandi  confenfu 
2  intetvcnientei^fdidaqueeft  cmanci- 
pario ,  quafi  e  manu  xi^dixio  ,tejie  At- 
ciatojtn  IpufillmasQ.jfM  verb.fign.n,2. 


I  U  I  N  T  U 

teftatism 
^^^^quas  defi 
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.     Hngio hk numer.  2.  vel  quafi  e  manu 
lcu  poteftate  patris  dimifllo  ,  docen'^ 
u  hk  ThMddo  Pifone  numer.2.  £a  cri» 
plexperhibetur :  kgitima,  AnaQalia- 
na&Juftinianca.  f  Legitimaeft,  qu2c 
cx  lege  X  I  1.  tabularum  origioem^ 
fumpfit:qualege  patri  dabatur  potc* 
ftas  tervcndendi  filiunru.Etenim  apri- 
SKio  emptore  maQumiilus  >  in  patris 
poteftatem  recidebat  :  idemque  fie« 
bac,  fi  rurfiis  vendicus ,  &  manumifliis 
cfiet.  Poftcertiamverovenditionem^ 
fecuta  manumifiione  >  a  patre  libcc 
^rat.  Itanamquelexcohccpcafaitrif/ 
paterfiUum  ter  venundedit  ^filim  apatre 
liberefio.  Vlpian.  in fiagment.  Infi.  tit.io. 
Sedquoniamiftalex  XIL  tabularum 
nimiscratdura:  idco  lurifconrultira* 
tione  patrix  potcftatis  foivend»  com-* 
pendiariam  quasUvecunt  >  &  tandenou 
hanc  formulam  cxcogitarunt :  ut  pa- 
tcr  fimulate  fivc  inMginarie  ac  dtcis 
^aufa,  terfiliumfuui]!  alicui  adid  ap^ 
pofito » hancq,  fabulani  edpdo ,  apud 
magiftratum  venderet:quitoticsem- 
ptum  homiaem  maau  fua  mitreret^. 


47^  §.PR>£TFRF  A.ef. 

quoties  illi  vcndirusfuiflet  ratqucita 
tervendirusac  manumiflTasfilius,  fui 
jam  jurisac  poteftaris  cflTct.  Ubi  ta- 
men  obfervandum-, :  fiiium  quidera 
jnafculum  tribus  emancipationibus 
de  poteftate  patns  exirc :  foeminas  vc- 
ro,  vel  ncpotes  ex  filio ,  una  emancipa^ 
tionedepacris  velavi  exire  poteftate, 
&  fui  juris  efficL  ^uemddmodum  ea 
mnia  copiofius  expomt  Caius  Uh.  i.  Infiit. 
tit.  6.  Theophil.  Hotoman.  Borchult.Myn^ 
finger.  VulteiM^  ^  cateri  Interpretes ple^ 
ricjue adhunc^.Boettusin  Tcpie-.  Ciceron, 
hks'  Brifion.  lih.  i  antiquitat.  c.  ii.  aU 
ciat.  ParergMb.  2.  c*  20.  (^lib.j.  c.tt. 
4  Anaftafiana  emancipatio  cft,  quam 
Anaftafiuslmperator  introduxit.  lUc 
imaginarias  iftas  venditiones  %  ficcjjue 
perpiexam&  fuperftitiofam  tegitimas 
emancipationis  formulam  fuftuht,fta* 
tuitque,  utlibericmancipentur  apu4 
compctentem  judicem  ,  ad  cuius)u* 
rifdidionem  aduscmacipationispcr- 
tinct:  potcftatctamen  pritis  ab  impe^ 
ratorc  impetrata,  eiusque  hac  de  rc 
refcnpco  apud  cuadem  judicem  fivc 

magi* 

i 
\ 


Inst.(v^ib.mod.Jus*&& 
lliagiftratuin  edito ,  ac  prolato :  Im* 

Juftinianea  dcniquc  emaacipatio  5 
eft.cujusjuftinianus  author  cxiftic.fc* 
cuadiim  cuius  conftitucionem  parenl 
tcs ,  qui  liberos  cmancipare  defidc- 
xant^nonampliusnecelTc  habcntlm- 
pcratorcmadire,  cique  fuper  ea  reli* 
bcllum  fuppliccm  ofFerre  :  fed  redi 
viaadcompctentes  judices  vcl  magi- 

ftratusintrantj&filiosfuos,  vclfiUas» 
iicpotcs,vcl  neptes,  vel  deinceps  c- 
mancipant,  his  ,  fimilibufvc  verbis: 
Hmncegofiliumemancipo  ,  aut  huncegt 
JUiumamed  man»  dimitto.  hoc  §.  nojlroi 

t^erf  nqftraautemfrovidentia^&c» 
fin,C,d.tituL 

EiFc^usporroemaacipationis  pQ.  ^ 
tiflimiarahifunt.  L  Solutiopatri«po- 
teftatis:  ita  utfilius  poftea  fuo  nomine 
libere  contrahere ,  teftari  ,  atqueo», 
mniaagercpoffit,  ficutpaterfamilias. 
liynfinger.  hknum.  6.  Schneidevvin.  ^ 
Hfenum. Qj,6d filius  pienuoL. 
dominium ,  id  cft,  proprictatcm  &  u- 
iiunftttaam,  in  bonis  adventitiis ac-  . 

Hii  quitats 
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quirat :  excepta  dimidiapartc  ufusfru^ 
d:us,  quseipfi  patri,  velut  in  pracmium 
cmancipationis, refervatur.  ^.hocquo^ 
qH€,2.  verfideoj^ .  infr.per  quas  perfcut^ 
acqutritlxum oportet.C.^.pen. C.  de bonts 
/r^mi^,  J 1 1 .  Qu  6  d  ca  d  5  j  u  r  a  p  o  ft 
emancipationem  pra?ftentur  parenti 
in  bonis  filii ,  quse  tribuuntur  patrono 
in  bonis  \\htn\,per  hunc  ^,verf(ir  tunc 
€xedi6lo,(^c.  proindeq^parcns^exem- 
plopatroni,  ad  bona  cmancipati  filii 
demortui  vocetur.  /.  /.  tot.  tit.ff. fi i 
farente  quis  manumiffus  fit.  &  tutelam 
quoq^ impuberis filii  cmancipati  nan- 
Q\{Q2,x.\xi.l.quo  tutela.73.ff.  de  reg.  iur.  1.  /. 
ff.de  legit.  tutorih.  tot.ttt.infr.  de  legitima 
patronorJfttelf^  htc  in fin^. 

Prastcrea&illud  non  omittendum: 
quod  de  cofuetudine  quorundamlo- 
corumhocpro  emancipationc  habc- 
atur:  fiquishberorumfeorfim  apatre 
degat:fi confenfu  ciufde  fibi foli  nego- 
cietur:autmatrimoniocdntrado,fuas 
fibiresgerat:  quamvis  judicialiscon* 
teftatio  non  acceflcrit  \ut  pofialiosyafe 
citatos^  hk  tradit  Heigim  num^is.  &  fiq. 
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MecnonBdHthm  in  tr.  de  tejiamentjit* 
qMiteftdment.fMc.  pof.  nnm.  isS.  &fiq, 
fag.2o(fi^ddereinJpiciantttretiamZd~ 
fimin  l.  utrkm  turpem.io7.n.4..f.de  verk 
Mg.  Sichard.  in  imbiddhme.zQ.num.Kf. 
C.deiur.dot.  Schurff.  confU.So.  num.r. 
tentt.  &cdnf2o.  n.  19.  cent.  2.  ^  ScbneU 
devwn.ad%.fed &ftpater.8.infr.hoetit, 
itum.4. &fubfeqq.  alitg^fuprdqitatidd 
^rine^.tit.denupt.n.34.. 

$.  Admoncndi.  7» 

<ty4d»toneindiaMtemfinmt,Iiierum  arktri^ 
^imeffeei,^ptipium,  ex  eo  nepotem  velne» 
pteminpotefiate  ha^iit :  fiiium  ifuidtmdepo* 
tefldt9  dimittere.t  nepotem  vero  velnebtem  re- 
rinere,  &  econverfo  fitum^guidem  in  potejiati 
ittetinere ,  nepotem  vero  velHeptem  manHmitte*- 
re,  vel omntsfutjHris  efficere.  Eadem  &  de pro* 
tepotcf^proneptedMaeJfeintelUgmnn  " 

S  0  M  U  A  R  I  Av 

I        Vi  filitiBi  &  ncpotcm  in  patcftace  habet .  MtcA 

4 .  V4^^5  """"!q.«e.vcl  altf rutruro  cniancipaMi 

«     .  QuihbctrcifusmodcraiQr&arbitcr. 

3  Injuriamnonfaoitalicui,  quibcncficiumnoncbttifeft; 

To2  cxigcndV^^'^"^"*  voiunwtiidinqiHintttt,tatiS 
I  Roman,  libcitatis  firmifnma  fundamcnta;  fuiquem- 

.  '  Hi>  a  AiT 


^•Sz  A  D  M  O  N  E  N  D  1. 7. 

1  \  I T  hocloco  Juftinianus:  cutHi, 
/A  qui  filium  &  ncpotem  in  pote- 

^  ftate  iiabet ;  rede  vcl  utrumque, 
vel  utrum  volet ,  emaneiparc  poflc. 
L  liberum.  28.ff.de  adoptiomhus.  Eiut 

2  quemultiplex  foletdariratio:  i^tum^ 
quia  fuj3B  quifquc  rei  iiberrimus  modc- 
ratorcft,  atquc  arbitcr.  Linremandd- 

3  ta.zi.C.mandatt.^XTwxxx  quianonfacit 
alicui  injuriam ,  qui  bencficium  noru 
confcrt,  /.  iniuriarum.  13.  §.Ji quis  de  ho^ 
norih.  ^.jf.deiniur.  Tiraquell.de  retraidi. 

4  lignagter.  §:  i.glo/f.S.num.42.  Tum-i 
quiainillis  ,  quac  libera^  funt  volunta- 
tis ,  ratio  non cft  exquirenda,  cur  Iioc, 
aut  illud  fiat,  aut  minus  j  etiamfi  res 
melius  tranfigi  potuiffet :  cum  nuda 
voluntasfufficiat.  argument.  §.pertrd^ 
ditionem.  40.  infi.de  rerum  divijione^.  L 
ufufru£iuarius.  44- ff  deufufruii.  1.  Pr^' 
culus.26.ff.de  damno  infeih.  Quofpc- 
Aat  etiana  illud  ,  quod  M.  Tuilius  in 
Oration.fro  Cacinna^  ^  L.Cornelio  BaU 

5  ^tf  fcribit:  t  FundamcntaflTefirmifli- 
ma  Romanse  libcrtatis,  fuiqucmquc 
juris  &  dimitterijdi »  &  retinendi  ciTc 

domi- 
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4oiniauni  ^promt  €Mm  hic  ciunt  Mynfin^ 
.  gt^^      i.  &  Heigius  num.s* 

Sed  ^JipAter fUiHm^  ^ueminpoteftat^haiet, 

avo  velproavo  naturaU  fecHndHmnoftras con^ 
flitutionesfiiperhishaiitas^inadaptionemdede^ 
rit:  id  eU  ifihocipfiim  aBis  intervememibm 
aptid  cornpetentemjudicemmanifeftaverit^pra^- 
fente  eo ,  (jui  adoptatur ,  ^2on  contradicettte, 
necnoneoprafente^ifiadoptat:folviturquidem 
jui poteftatis  patris  naturalii  :  tranfitautem  in 
hujufinodi parentem  adoptivum,  m  cujut perfi- 
na  ^  adoptionem  ejfe  plenifiimam  antea  di^ 
mus.' 

U  M  M  A  R  X 

I  QExtos  modus  tollendx  velpodiU  niittaiids  foteftA» 

^    tispatriaexcfladoptio.  '  ' 

Z  Iftiusadioptionisrequi(ita. 

3  f  ilius  adoptandus  tacens,  &  non  conttadicens^pro  COA* 

fentiente  habetur :  &  quare. 

4  Fx«lcnsia)udicioilta€eat»co|i(ciiili{evidctar. 

S£  X  T  u  s  inodas>  quo  filius  cgredi-  \ 
tur  poccftatem  patriam,  ^ndth 
ptio:  quando  videlicct  paterfami- 
iias  filium  fuum  ^vo,  vel  proavo  ma« 
teroo^aut  paterno>  d  cujus  (acrisalio- 
qui  per  emancipationem  ipfe  cxem* 
ptuseft^iaadQ£C40aem  tradit,  dequd 

Hh  s  ade^ 
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•adoptionis^ecie  nonttihil  attigimtfsi»^^ 
fed hodie.  2.  f  de  adopt.  Quamvis  ifto, 
;modo  patria  poteflas  fn  utetur  pjotiusi» 
quati^  tollatur.  Natn  tran£it  glius  4  pq* . 
,  teftateiinius,  putapatrisnatutalis  .ia 
'  po^ftatein  alterius ,  puta  patris  ado*  - 
^  ptivi.cui  datur^doptandus^tAdlianQ 
.  autem  adoptionem  ,  ut  viin  habeat 
|n  uta  n  das  poteftatis tria  fimt  nccella*^ 
yia.I.  Ut  adoptans  fit  avus  vel  proay  us, 
hi6%(td.^.fedbffMe^,V!erffiverhfatert&^^ 

f.deadcptionib.  U  fentilt^CLeod-  l  I-  Ut 
adoptio  coram  cbinpetente  magiftrar 
.  tu,  fiye  apud  a(^a  fiat.  Sic  cnim  fit  ado, 
p  tio,  vel  coram  n;iagittratu,  ut  lisc:  vel 
coifam  Prihcipe,  ut arrogatio.    i  fde. . 

,:  adoption.  III.  Confenfiistapiadoptan- . 
tis ,  qu^m  cius ,  qui  (^doptatur.  hoe  §, 
mfirfi,'  &  k  itt  ad0pti9mh.s.ff^dt^tdopt. 

3  JJbi  notanduoL. }  t  quQd  Jlius  ?jdo- 
ptandtts  tacens ,  &  ripn  cpntradicens, 
pxo  cpnremientcliab^atur.  Hujusqne 
xatioplana  ell :  q\ioniara  is  celebrari 
patitur adoptibnis  a^um  ad  fe  pertiT 

^  n^ntem,  &  velmaximeinjndici0,iiL^ 

i  quo  tralatitium  c^,     f  prapfcptia  & 

'  '  '    '  • 
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taciturnijtate  conrcnfuai  induci»  tam- 
etli  aliud  non  probetur.  /.  qu$  paHtm^. 
li.  l.quiifide.si.ff.mandati.  cap.z,  di 
dppellat.  in  6.  l.  qui  tacet.  i42.ff.  de  regu^ 
iMtUfis.  €.qmit4€et.  4).uhi  Dynus  JPeck. 
dereg.  iur.  in  6.  Heigiw  htc  n.  4.  ^  Myn^ 
Jfngerus  ftumao. 

$.UludauteiB.9. 

.IBud  aHtem  fcire  oportet ,  c/Hod Jl  nurm  tua 
e^^i0t$kocanceperii^  fiitttm  pofiea  emanci^ 
paveris^vel  in  adeptionem  dederis  y  pr^egnama 
puru  tua :  mhtiomtnus  quod  ex  ea  nafittur ,  in 
poteftatt  tua  nafiitttr.  Q^od fipoft  efnancipa^ 
tionem  vel adoptionern  co/tceptus.  f^erit :  patris 
jfuiemancipati^  velavi  adoptivipoteftati  fubii^ 
citur.  ' 

S  U  M  M  A  R  I 

I  ^lL '^Eposante  iilii  emancipatipnem  €puceptus«pa(ci« 

J^y    tut  in  potcftatc  avi,  non  lilii. 
^  \     Inhis^quicx  jiido  matrimoiuo  nafcantitx^conce* 

pcionis  tcmpus  inlpicitur. 
3  £&filio|9nivcmancip2toconceptus,  non inavi  natura- 
lis,  fed  in  datris  fui ,  vel  avi  adopti vi  poteftatc  na* 
fcitur.  • 

Filitts  ccmcepttts  pHulquam  patei  Senafu  s&ovefetiirj^ 
SenatofisfiliQs4icituc.  i 

Uo  Imperator  hic  brcvitcr  exn 
PQoir.  Frius  cft  :.  t  ncpotcnv  i 
^atcfiliicmancipatioinem  CQtit 

Hh  4  4;cptuai,j 
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4t^     §Al  irU  d  a  u  t  e  m.  9«    '  ' 

.  'ceptum>  in  avi  poteftatc  nafci ,  non  la 
fiiiU  acqueita  conteptuiii^eque  dum 
c:4icam ,  pro  eo  haberi*  acquc  fi  in  lu-^ 
cem  jam  cum  produdus  fuifiTcc.  Cuju» 

Z  jr^cioeitzquiai^in  lusy  quiexmitisnu* 
pciis  naff  uncur,  concepcioni&tempui 
fpedatur.4)'^«m|r.  tif.fieingenmit.  i/erf 

^}ff0r4rfo,>^f,  l.  tumlegttim*,  19»  &  ' 
l.mfinutero.j.^  26.  ff.de fiat.homtn,  1. 
'iterumefi.^.ff.  de  hemr^.foffeff.fe&md^  : 
tdhuljrulteiits  h,  num.  AlcecuiD  prioii 

9  cpntrariumeft:conceptum  i*  nempe 
^o^maneipaco*  non  in  avi  naturao 
iUSyfedin  pacris  fuijVel  avi  adoptivi  po- 
teftatenarci.<^od  etiam  Pompofiius 
&gmfy;zt^xtl.fedeti4m.(4. ff.de  adeptio-^ 
mhm^  Eiusqu^  e^dem  eftratio:  quia 
tempote  coneepciQnis  fiiius  iani  dTet 

4  emancipa(us>  G^k^ius  hie,  Hinq  t  ^ 
conccpcus,ancequam  pateireius  Sena-. 
tumotuseft,  quaii  Senatoris^usin- 

.  telligicur.  /,  em^ndpatum.  7.  §.  i.ff.  de^ 
ptttaterihui.  Plura  huius  rei  exempla  vi- 
de  apud  Mynfinger.  h.  num.  3.  (^r feqq.nee 
non  TiraqueU,<deretrai£i,  Ifgnagier.  §./, 
gloff.g.ndm.ij.&feq. 

^.fina» 

*      .  -•       % '        ■  *  , 

»      ■  • 
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^  $.  FiaaUs» 

Et  cjuidem  n  e^ue  natftralcs  liberi,  ne^jue  ado-^ 

ftiviullopenemodopoffiMt  cogcre  farem€$7  de 

fotejlate (ka  eos  dsmittere.  »  ' 

U  M  M  A  R  I  A. 

t  T7  Mtncipatio  utriufq^e  cnmpattif » tom  fililj  coii* 

J[j^    renfuiii  requirit. 
2  NuIlihominu&ijiuiaimidcttJiheadtiiSL 
l  Invitoleneficiiuiioonditiue. 

4  Quibus  cafibat  patei  filttuB  emanctpacecogacai/ 

5  Potedate  fua  qui  abutitQr,eMem  pdvari  mcretur. 

6 .  Qaibm  cafibiis  fiiios  etiam  invints  cmancipaxi  poffic» 

UandoquidetiL»  emancipatio  x 
cx  utriurque,&  patris»  &  iiHi^ 
.arbitrio  pendet.  LpenuU.C.  dc^ 
emdncipathnibm  Ubirar.  (atis  evidens 
cft^quod^  (Icut  pateriuvituQiacrcca« 
fantem  filium  dimitterc  cx  fua  potc- 
fia  te  neq  uit » N0ve&.  ig.  cap.  iz.  i ta  nec 
iiliusfamilias  uUo  modo  patrcm  iuvi. 
tum  6c  rcludantcm  cogere  poflTity  ut 
ipfumcmancipet^fuique  juriscfficiac. 
/.  non  poteji.  31  ff*  de  adoptionib.  Lfi  cui 
Ugatum.  92  jf.  decondic.  ^  demonfirdL 
Lpenult.in  fin.(f.undeLiberi.(jrmonitum 
f.  adprincip.  tit.  denupt.  num.ss^^^Txxm  % 
quia  nulii  iiominqm  jus  fuum  dctra*» 
hcndum  ell.  /.  z.ffM  his.qutfui^velalte^ 

Hii   j  niiu-^ 


4«8  §.  FlNAlISf. 

:  niiuriifunt.  f  Tum  quia  invito  alicui 
.bcneficiuninondatur.  /.  invito.  6Q.jf. 
deregjur.  Quin  nec  Princepsrefcripto 
fuo  facere  poteft ,  ut pater vel  avus  in- 
yitus  cmancipare  compellatur.  /.  nec 
dvus.  4.  C.  de  emancipationibu6  liberor. 

4  Enim vcro  t  funt  ccrti  quidam ,  jurcqj 
dcfiniti  cafus,  quibus  pater  filium  e- 
roancipare  cogitur.  I.  Siparerfilium 
contra  pietatem  durius  ti^(kQ,t.Lult.ff. 
Ji  aparente  quUmanuwif  loan.  Mercer. 

^  lib.z.ofimon.  c.  22.^  Qni  enim  potefta- 
te  fua  abutitur;  eadem  privari  mere- 
tur.  §.2.verf.f€d&mator,fde  hU ,  qui, 
fui,'velalie.iurfunt.  dX.2ff  eod.can.pri» 
n)tlegtum.  6q.  caufii.  j?.  1 1.  Si  pater  le- 
np filias  proftituat ,  aiiamve  peccandi 
neceiritatemimponat,  l.fi  lenones.j2,u 

-  C.  de  Epifcopali  audient.  l.  ult.  C  de  Jpe- 
Haculis.  IIL  Si  pater  iegatuni,  fibiea 
Cpnditipnereliftum,  utfiliumeman- 
Q\^cty2LQQCY>^x\t.d.l.ficuileg4tum.g2ff. 
decondic.  ^  demonfirat.  IV.  Siquis  a 
praedone  adpptatus  fi  vc  arrogatus  mi- 
nprif.  annis  ,  petat  fereftituiininte- 
gtum.Ldeni(^ue.  i.  ^fiqufsminor.6.ff.  de 

mino,'' 


InST.  Q^lB.MO».JuS,&Cr  4?^' 

pii^orib.2S'  Mmu,  V.  Siimpubcsacco- 

g^cus^poflea  pubes  fadus  oftendat,a& 
rogationem  fibi  efle  iautilem.  Lnoth'-^ 

£x i*  contrario  funt  quoq;  cafus ,  quib.  ^ 
patci  fiiium  fuum  vel  invicum  ei9an« 
cipate  permittitur.  Nam  quib«excao<< 
fjs (^ua  recenfenturin  Novell.  ns.cap.s  }  . 
iBUus  poteft  exiiecedaci :  ex  iifdem  ipi^ 
fjuant  um  vis  cepugnans,  jjufte  poteft  e- 
aiancipaci :  quia  iila  duo  «quiparan*  , 
tuc.  L^Mtdam  citmfiittm.  ijzJhi^  Baru 
^reliqui Dd.ff.de verb.9bl.  lafon  hiead 
forc^  AftgeLn.  2.  in fin.  Myn^ngertmi* 
&fufmsHeigiusnu2,&feq* 

*        *■  _  • 

*"  »      «  ^ 

ham  tibijhmme  Pater :  tiMgloria  > pmme  Bs^ 

demptor: 

Sit  tiii^rMtigratiaJunma  D£0^ 

F  I  N   I  S. 
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A  U  C  t  O  R  tl  M.  qjJil 
iiUcein  CoQimentatuf  (pac- 
.  iimcitaacuf. 

KyidrUntis  Gytmanus. 
tJidriMtus  PulvM^». 

x^BgidmBogm^  / 
OifiNSM  Cr4tf0$tM» 
K^lbericmGttttiUs, .. 
\^l(>ericus  de  Ro/kt<^, 
%jdUx4»der4b  Aiexditdri* 
^Ux4ttder  dilmfil4. 
<^Ux4nder  Careriu/. 

K^mbrofiutS*  , 
K^mmUnttt  Marce^uf» 
K^ndrt4s  AkiMttt. 
Kjindreas  Oji^ntUr» 
i^ndreas  Fachineus. 
K^ndreat  TineqtUiUtt. 
i^ndreatGail. 
K>i»dreai  Barbatias.  \ 
K^ngeltts  Aretintit.' 
i^ttttnitls  Augufiinus. 

K^nt4' 
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.  Aittonius  GevtanM* 
.  Antoniw  de  Bmtrifi. 
Antooitss  GuibirtmCoJldniH, 

Jntenim  Contius. 
AntonimGemifiifif* 
AntenimGams, 
Antonim  Capicim, 
Antonim  Gdbrielim  SMumtifK 
Antonim  RofiUm. 

ArifioteUs.  ' 
Ariftofhnnes. 
Arim  Pinelm, 
ArnoldmdeS^gtr. 
AfimtimClementinmMnerinm. 
Aufrerifu.  > 
AuguJHumde  4rimn9^ 
.  Awreiim  Angufimm. 

Aureliui  Fiaor- 
AulmGellim. 

Aufinim. 
-AZo  Bononienfis. 

Saldus  de  vbaldis. 

BdldmNoveUm. 

S^rdefitnes  Sjrm^ 

Sdrnd' 


4Pf      C  A  t  A  1.  O  6  fl  *i 

^  Barnahas  Brijfomw.  , 

^BanhoUmiiUfiMdfiruk     /  7 
Bartholomatis  Socinus. 
Bartholomaw  SdlicetM^ 
BartoliwdeS^xo  ferrMii. 

BafiUtisB.  i  .  : 

iafilifis  Monrierus:^    '  v  / 

-  Bened^mAretim 

»     .    .  ■    '  ♦   . "- 

Caim  luVm  SoliniiSi  '  ^  ^ 

-'.*'  '  ' 

iCMifbnmm^  ■  ■ .        . '  ■.. .. ,  \ :- 

-  CMrottis  MoUttetiiti 'i 
.  CdrolitifRmnus. 

Cdrolt/s^Miuti 

f  CdteBidmm  CoitAi   .  ' 


ChriftophorHs  Porcitii,; 
CbriflopHorus  Sturtimi 
Cpnrsaus  Mdi^erus» 
Conrddui  Olemannusi    .  ^ 
CourddmVf^olflus. 
Confiantinus  Harmenoflti0^ 
CinteHmTdfifm» 


AUTHOHUM 

Vdvid  chytrsusn 

David  Magiffis.  . 
^  Ddvidde  P^miSi 
Biddcm  CovdTfHvidii 
Diodorus  Siculiss, 
,  Dion  Cdfiius. 
Dionyfius  Hdlicarnafiem 
Dionyfius  Gothofiredus. 
Dianyfius  de  trdncifciSi 
Dominicm  Arnmaus. 
Deminicm  de  S.  GenUnidnii 
DondtHs. 

Dynus  MuxelLanus. 

E.  ' 

m 

'Bherhdfdus  Bronchorfi^ 
Bherhardus  Speckham 
EguindriUs  Bdro.  . . 
BliasRoberus. 
MmdnueliCofidi 
BmdnuelSodrezi^ . 
Epiiletus.  . 
Efifhdnius. 

BrdfmmJ^ttrQdmm 
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Brafmus  Sarcerifts,   /  •  ■         ■    '  \ 
BrmftusCMhmMm»     <  ., 
Euripides» 
Eufebiits  Cafarienfis* 

.    ■    .■  ■  R     ■ '  ■ 

Fabius  ^intilianuSi 

VauftmManicbam*  . 
Felmus  Sandaus. 
Felix  Bidembaehim. 
Femandus  Fafquius, 
Francifcus  Accurftus, 
PrancifimAretinus* 
Franctfcus  Connanm* 
Francifius  Hotomanus.. 
rrMmeifim  Balduinm» . 
FrMcifcus  Duarenm, 
Francifcm  Ripa, 
FsianeifimCurtim  Istm^r, 
Francifius  Sarmientm, 
Franeifim  Surfatm. 
Frdncifim  Mantica,^ 
,  Francifim  Sonsbeeeim» 
FraneifimViitms, 
Frideriem  Pruckmannm» 
Frideriemtilemannm*,     •  7 

^ikriei 

-  ■  ■-  \ 

* 
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G» 

^Mbriet  PdUotus, 

Ceffredm  Traaenfis, 
ijregoriut  Na^^an^^^HuSi 
GuiUelmusde  Beioedi&k^ 
Cuilielmus  Foraerius. 

R 

Ii4rtmattnm  Hartmanni, 

Bartmannus  PiJlorisA 
Benricm  BuUingerm» 
Henricm  Boctrm* 
Henricus  Boic, 
Henricm  Scbilbock, 

HermannmVnUeim* 

Ber^dianus, 

Herodotm, 

HieronymusB, 
Mieronymm  Cagnolus, 

Bieronymus  deCavallos, 
0iereaymm  Gigas. 

Oieronymm  Scbnr/jSm.  ' 
BieronymmTrentierm*  ^ 

Bieronymus  Zanchtus.  .  . 

BippolytmdeMdrfiUiSi 
Ht^folytm&inmaldui.  . 

Ji  Homt- 


C  4  T  A  L  O  G  U  » 

tiomerus,     .<       -.  i .  v 

I*  •  . .  . 

lacobtfs  Andred. 
jaeohiuHeerbrAadmt  . 
lacohHs  Alvarottm* 
jacobwCuiactMS.     .   ^  • 
Idcobus  MeuocbfuSt^ 
lacobus  Curtius.  . 
jacobusTomingiu^i 

Idcobus  Ravardui* 

Jaeobus  Rickius.      ,  ^ 
Idcobus  Schegkitfii  > 
JdfiisMayftus* 
Joachymus  a  Beufi.  / 
iQdchymusMynfingerui, 

Innocentius.  • 
iodocusBamhouderittSf  . 

lohdnnes  Andridf  :  " 

UhannesMagiruSi. .  . 
lohannes  RofinuU 
Joh^nnes  Av^narius  Egr4n^U 

JohannesBuxtfirffius.,  i  .  ,  •  • 

loh^mtsFFighehif, 


'  A  U  C  T  O  IL  U  M. 

.  iihdnnes  Brettiittt, 
lohAnnes  Geergiiu  Sigwdrtue, 
lehannes  Bugenhagen,  Bomeranm^ 
iehMnesChryfoJlemm, 
iohannes  Calvinm^ 
i^annes  Althufitu . 
iohannes  Sehneidewinm 
iohannes  Borcholteny 

iobannes  HaUmtterm^. . 
iohannes  Gaddaue.- 
lohannesCorafius^ 
lohannes  Stthardm. 
lohannesa  ReherteriJh 
iohannes  Cefhalufi 

fohannesFineemim  Htndedeuk 
iohannesStobam. 
iehannes  Faber. 
iohannes  BodiM». 
lohannes  Baptifia  d  Filtalobei^ 
iehdnnes  BmneMtie,  . 

iohannesBaptifiadi  S.BlafieM . 
lohannesFaudus. 

lohannesGoS^dinm. 
lohannes  Henriem  Foltzimk 
lebannes  Crotus. 

iPkdititet  Bo/ebm  Hetifirk/i^ 

■}'"  ii  » 
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lohanmiGnpferm. 

jobdttnesSliidattus»- 

johdttnesCutterre^ 

johdnnesoldendorpitte,. 

johannes  lacobMS  Riepfius. 

johannesThotnasFretguie, 

iohannesSurghardmStadtmMsnm: 

Jfohannescalderinus, 

Johannes  Pichardm,  • 

ithannesVVernherm. 

iohannes  lacobus  Pleb^ifn, 

johannes  Damtbim* 

lobannesHercertm^ 

Jofephus»  Hiftoricm,     v  ^ 

Jofipbm  Mafeardm,  . 
jrnerim, 

jjiodorm,  ■    ■'  ^  - 

j^chimHiwfolynuianm,' 

JuUusCapitfilinm, 

julimClarm, 

jislimPaulm, 

luUmPacim, 

L»- 

Zambertm  Danam, 

Lanjrancm  de  Oriano, 

« 

1 
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tdttnntius  de  Pinm. 
Leopeldus  HAchlmanmnSf, 
tevintu  Lemnim* 
Lieinim  Rnffinm.  > 
LneasOfidnder^Senitr. 
Lucas  Ofiandery  Innior. 
L.CeeUm  Ln^nntim^  Firminnm. 
Ludelphm  Schraderm. 
Lndoviem  Bebio, 
LudoviemRomdnm. 
Ludovicm  Gilhaufi^n^ 
Lnd^vicmd  Peguern. 
Ludovicm  Carrerim. 
LudovicM  Rujfardm. 

Jdacrohim^ 

Manfuerius, 

liarcm  Tullim  Cicero^ 

liarcmVarrtf 

Marcm  Marinm  Brixianm. 

Marem  Antonim  Peregrinm^ 

M.FalerimMartialis.  r  - 

Marim  Salomonim. 

Martinm  Lutherm. 

Martinm  Chemnitimf 

Martinm  Bneiernt. 


jfOQ       C  A  T  A  X  O  G  U  %^ 

id4ttht4sHafenreff€ruu 
Uatthm  Cafirmm. 
Jdelchior  Kttngius\  . 
iieUhior  lunim^  t 

liichael  BeringerM^ 
Milltm/ 

IdoldradfUi' ' 

^aumacibiui.  '  . 

Jfikolaue  Hemmmgm, 
Jiieolam  ^verhjordid  MideUittrgit* 
'Nicolaui  Reufnertfs»       .  , 
jNiefilaHf  Figelius.  ■ 
Hicolam  Si^dorim, 
Hicolaui  Boerius* 
Nicolam  BMekerue, 
^onm  MarsKUut, 

Criginesi, 

PMiut  Cypraus,-       v  ' 
fatfifdtdeCa^r^ 


A  n  r  n  0  K  VL  hL  |«i 

faulm  Monachnf. 

fetrus  Heigius. 

fetrus  Gregerius  Tolofanm^ 

fetrus  PauLM  Parifius. 

^etrus  Nicolaus  Mozziifs. 

tetrusMartyr^ 

fetruslaber^ 

Petrus  Dtteisnas.  ^ 

PetruslohannesdeAncharsitif  / 

Petruf  Peckius. 
Petrus  Cofialius.  .  . 
PetrusRavennas. 

Pefrusde  Barbobus. 
petrusFoUerius. 
Phtlippus  Melantbon^  ^ 

.  PhilippusDecifis. 

PhilippusFr^ncus.  ' 
pbilippHf  Hcengniu^ 
Plato. 
Plutarchus. 

fr^pefitus  MedUUnepJlt*  ■> 

Pan^poniits  Mel4' 
,  Potttaaus. 
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fuhUusOvidiusNafif 
fuhUttsTerentius. 


!9' 

R.  .  , 

Hohertus  Bellarmiittit  PiUtU»t(ep  . 
Jtffhertus  Maranta,  .  , 
ftflandus  4  ralie^. 

$alufiius,      ' ;■      ■  :  . 

SeraphiHutdeSeraphittUf 
SexttssjeompeiusFefiuSf        7  ' 
SimenSchardius.  . 
SitnprsFtqthSuerinetifii^ 
Sipp^tirtus.  ,  • 
Socinus  Senipr, 
Soeratef. 

Sfecttlat$r,  ^  . 

Stephanus  Bertranduf, 

iStepffaumyeridtulmt,  ^ 

Stepifdnusde24alefc»t,  > 

SfepbattmSz.ezedinuSt 
Sirabi,  ' 

^Suetonias. 

Sylvefier  Aldebrdiidintlt, 
Sylvefier  Bieriut, 
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A  tt  e  T  o  B.  tt  M.  ^03 
T.  ' 

TtrtuBidnus. 

Thiophraftus, 
TheofhtlustPsrMfhrafet, 
TheephUusSdnofius, 
Thgmdf  GrammAtieus. 
7lt§m4f  Lituns, 
ThmasTrevifiattus, 
Tilemdttus  Heshufius, 
T^msLivuts, 

yacettiusiyacuttd, 
Valmtts  Maximus, 
yalerius  Catuflus. 
yaUntinusTerfitfUS, 
VaUmtinusGmUelmusrwfiitltu  . 
ydalricus  Zafius,  ' 
Viglius  Zitiebemm,  ' 

YVilhelmus  Zefferus, 
^nephon* 


,  •  ■    '         'I.H  D  t  X  • 

fipRVM  MSMORAB  ILf.y 
■  '  tinentHr.        .    ' '  ' 

-  *     ,       .  -» 

riioroumjems  pagi  aam  \  poftetior 

lummarimn  defiguar', 

A  B  alifurdoargtimcnt.  validijjimum.  222. 82. 
Ahahamus  quo  €tam  anm  Ceturam  Uxa^ 
rcmduxeritf  '  ij2.ti. 

Accnfatar    dtffamatar  intentioncmjH^mnm 

proiansj  injuPikmm  fenetUTy  fS  cxlege  Mo^ 

fiicagravipoenaafficittfr.  3  50.^7. 

AEla^uidJtgnificentJ^  '  '434.4. 
-  a^io  injHrtarHm  anttt  litem  contefiatam  in 

niseffknmihtelligittir.  9i*3J* 
^Utt6  cbikui  £5*  wdtferens  >  a  conpiettidine  /oci» 

inqtiog€r^Hr»interpr0tmionirecipit.i^%t9^ 
^Slustaciteinc/ufusyan^tjuatenpts  fit  va/idtu» 

tameifi  ^xprefiige/itanonfiiitfifint^ 
^RmconfitmmatHt  infirmatur  in  poenam  ejus» 

^ui/egisiujfioniadverfitHr.  2IS'72. 
^.^damus  fi  rejurgera ,  ve( &tiamnum  viver^» 

uxoremduccrenonpojft:  '  235.4^ 
^do/efcem^HUprcprtedicktHr.  126  4i. 

fiAdoptionisorigo,  caufi,  yaria  exemp/a,  fif  defi^ 

'  ,      "  *   '  '4^do^t4§^ 
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ESHUM  BT  VERBORUM. 

^fAdofttiq  apM^^^^  Magifirammperagipolfitl 

AdoptioMnaSM.  legifim{sanmmeranda.S97'Tn 
^doptio Ip  ecificaySS  arrogatto  ojHtd,  i9t>2. 
Adaptionis fpecialis^uisejfeRaSififiatatexiran 
neo^peifingmne  conjnnSe.  403.  /• 

jid^nenatMramimitatMK  4t4*  2.426.4*Qjted 
'  tamenfulUtm^uiifHfiiamcafiins.        41^.  L 
Adoptionis    arrogationis  mtdta  differentia.  * 

430. 

jidoptione  utrim  ^itisnoiiiis  ifficiatHn  437*S^ 
jidoptiodignitatemtriinit.  43 9* 

jidoptionis  amn/a  uniopro/inmm  44i*i4* 
js4dopitioneaeiviiijtdgenera(ionemniaM 

argumentumva/ct.  i^i^Sh 
Adoptionisjura fere  eadem,fuanaturaa40.i2. 
uidoptto  adfert  tantum jusagnationis.     26  ij. 

43S^9f 

^doptans  adoptandum  iS.  annis pr^cedere  de'-^ 
,iet.  "     ^  4i4.h 

Adoptare potefiy  uxorem  ducere  va/ens.  4i6.  S. 
jidoptare  majorefnn^tnorinoniscot.  4i6.io,x 
jidoptareanfceminaliceatA  427* & fcq<J* 
Adoptivmfi/iissnonfiiccedttpatrimfeutiis.  43^f 

'  7.44S.27. 

ifddoptivifimi/oifiintnatura/iius^  /egitimis  /i^ 
teri5^yp/urimisincaufis.  42Za.  iMet  intfui^ 
hufdamdifferant.  .  423*2. 

^itMt^imnepuni  ^06.36. 


InD  EX   RI  RUM 

AdHkeriHmjufiiJfimadivortiicaHfa.    29S.2S.  \ 
AdHltermmveraciterpYohandHm.    *  307.37. 
AdHlteriHm  in  HtrotjHe  fexu  Chrijlian^  rettgi^ 

pariratione  condemnatMi  330-64, 
jifeilus  conjHgalis  in  plHresfosminas  non  divi^  . 

dendfis.  29*23» 
jiffinesfjHiyf^  Hnde  diSli.       ►  ^63.2,271^ 
^   ytffints  qHiparentHm  £J  liberorHm^  fatrum^ 

firorHmlocofmt.  263.4. 
AjfinincmofHcceditfedcognato  tantHm.269.t3. 
A^nitM  ^uid.  263.  3.  cfuomodo  contrahatnr. 

,  444-  lif  inter  comprivi^nos  nHlla  intercediU 

270.^  • 

AjfinitatisgradHse[HO]Hr^nHmerentHr.  267.1%, 
AmbigHo  infermonej,  ea/ttmenda  interpretatio^ 

^u^facit,uta6lHSpotiHsvaleat,qHampereat.^ 

;  '  436.3. 
Amita  per  adoptionem  feripotefl ,  materiers 
■  nonttem.  261^2. 
Amitam    materteram  ducereuxorem  nonli* 

:      .  /       f  ...... 

'  z6ia. 

Animalia  qfsadamirrationabilia  incejlum  cai^ 
tumaverfantur.  239.10. 

Animivitia^inonminoresjunt labes ,  qtikmcor^- 
P^^^^       ^  '  332.70. 

Argumentum  a  contrario  fenfit  ^uando  procc^ 

'     ^-^-  ^  w  6^ 

Argumtntum  a  contrario  fenju  jirmijfimum^. 

f  300*  ^9'34J.SS^ 

r  \  Arffi^. 
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Argumemnmnm  eJlJolverc^ineMvemcns  mnU 
tifUcxre.  S^^^-S^* 

Arrogaticnis&ndofMnu  nomsna  cUmfromi^ 
Jene  Hjurpata.  4P0^ 
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Beneficinm  invitonon  datnr.  4S8  3. 
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JBonatntercafirenJia,profe5litia,  ^  adwntiti^ 
dtfcrimen.  73*^t^ 

Bomuqm/ibdt prafttmitnr  ?  doneccomrarissm^ 
pr^hssur.  v  U*-7** 
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'  rumconjijliu  *    "•'^?'^'  "V  ^^>2ft:94* 

D.      M  ^  .  »  \ 
Damnum^  tjuod  ^uisjuaculpa  fentit  yjibiy  non 
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Defenfto  corporis  S ptidicitia jure licita. 
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eximat.  4^9 
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tumflriBiimisvitiet.'  322.su 

Doli  i^deUBi  expers^  nonpuniendui^  134*S^* 

J>onatu>neiinter  eonjugesprohibitd.  22,204 
/  DosS^  donatio  propter  nuptias  ^  ob  matrimoni'* 
uminjuftHm daea^  confifiatur.  377. 9.  an  con* 
ftituta  intelligatur  per  nuptias  contraBas» 
i3  7<  /    ^  in  mertk  articHlo  cenfiitHatitr» 

,  3^S'7^ 

Dotis,  m  ^arrarunf  datio  >  cmra&Hs.  4S4i* 
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Mbriitm^Uemfuijp  y  ^isomodoproh^tsr^i6$.ii* 
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{isetHdine  obtineatj.'  4S0.7. 

Brnanctpatio  legitima  qutd  fit*  477. 3.  Anafia^ 
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Error  qnis  matrimonium  vitiet.  32}.  jj.  jurut 
exprejftis fententiam  vitiat  5  non  ttqne  tacittu. 

340.  Sh 

Exempta^  cum  legibiu  convenientiay  refle  tn  di^ 
fciplinam  juri^  introdficmtHr.  432.4^ 


taBum  contrajm  civile ,  efl  irritum per  jm  ci^ 

vtle.  214.7 1. 

Fama  0*  vita  ttquiparantHr.  ijSj^  ^2.  eam  negli-^ 

genSjCrudeHscenfitur.  135.54^ 
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tum^  etiam  liberos  tandem  opprimit.  20^  16^ 
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eU  re^orquendnrru.  446.23. 
FiUionthHSpofiUminiii^  legis  Corneli<tanhodt€ 

ftt  locpts.  42A1 
Ftlionon  permittituradverjiis  patrem  fedefen-- 

dere.     tJL  aut  eum  in jtis  vocare,      ^  22^ 
Filioante  matrtmonium  avimortuo,  utrumne^ 
^  ^  potes  ex  eo  legttimentur  per  matrimonium^ 

avi poflea fecutum.  .  388.t2. 

Filium  temporalem  habere  non  licct.  397.  8^ 

Filiusadoptivui  in  cjuibm  naturati  comparctur. 

416. 6.adoptandHS  tacens  ,  pro  confentiente 
•  hahtHr^  484^3- 
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Filius an  contra  voltintatem  patrisy  vitam  m&* 
naflfcamprofueripojjlt.  .  i78.4^. 

FtUm  emancipattu  an  fnie  confenfn  patrisHXO'- 
remducerevahat.  iSj.ij^ 

TiUm patrcm  fc^nitur  in  conjunSlione  legitima. 
Si.^. uxorem ducere potefi eam ,  CHjtu  condi-' 

'  tionem  pater  alfens  vertfimtliter  non  repu^ 
diaturmeU.  54'ftHm  palri  loeredeTfu 
procreat. :  filta non ttem,  229*  9o.  conceptHS 
prinfcjHam  pater fenatn  moveraur, fenatoris 
fifitudicitur*  4^*4- 

filttufamiltas  cjuiccjuid  acejuirit ,  patri  acqui^ 
.  rit.  73.20.fine  confenfii patris  contra  altum^ 
injudtcio fiarereguldrtter  non potefi.  75-  -^I. 
tiecjueex  mutuo  ,  vel  voto  ohligari.  2A±  ^ 
-'necjueuxorem  ducere.  jS^  22,  nequemorti^ 
caufadonare.  77. 29.  necjuetefiamentumfa'- 
cercy  eiiam  confenttente  patre.  tj.  2^  ^feq^ 
inbonis  cafirenfiitu  0*  guafi  cafirenfibus pro 
patrefamttias  hahtur.  71±  tncaufis 

.  publtcis.  174.  39.  repudtando  heredttatem^ 
fuatentispatripr^judicet.  339-  79* 

t^oamintcoltminperpctuatutelafuerunt.  $.4±ci^ 
tius  cenfentur  puberes,  cjuam  mare^.i^ih  li  ce^ 
/eriptsfenefcunt,  quam  mares.  14S.  3.  curubi^ 
quemaresnumerovincant.  14S*  4*  Itberosin 
potefiatenonhabenp.  4-16-5- 

Formalisfolennttas  omiffa ,  tottim  aUum  vitiat*. 
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fornicationon  prdijumcnda.  122.  jj.  eins  voca^ 
iulo  €$iam  reli^na  gravia  fielera  tontiner^ 
tur.  '  361.113^ 

Froieran  pr.moTtHifki  fratris  reliEUm  w- 
dHamdncere  pojfit.  264.  urprocrcartfjon 
potcH,  itanecperadoptionemfieri.  •  416.9. 

Fratris  gf  fororis  matrimonia  apnd  m$iltasge?i* 
tesoftmjufta.  ^46.3. 

Fratris  OMt  forwie  naturalem  jttum  $  uxorem^ 
dHcerenonhcu.  249*  i*  nec  ejus  ncptem  vel 
proneptem^.  2^3.6. 

Fratres  duo  Jorores  duas  duccre  uxores  pojfuiitjm 
27  i.  4*  eorum  nomine  confanguinei  &  cognati 
promtfcHc  f  m  ficrts  Uteris  mtclUguntur* 

Traudibus fenejlra  non  aperienda.  1 0. 

Furtoji  nuUa  vfiluntas.  229.  89.  ejm  fiitui  cur 
olim  fine  patris  interventu  nuptias  contra-' 
bcre  non poterat:filta  autcmpotcratH  171^3^^ 

Z29>  90. 

Furor  non  prafumitur  ;Jed  cx  a^thus  fSfignis 
quU^ufdam  proiatur.  td2.  21 ,  fAperveniens 
matrtmontum  rcHe  contraUum  non  tmfC'^ 
dit.  i6L20n 

H. 

Hcrham^a  cito  erefcit.  t4i*3* 
Hcresfuusinvitononagnafcituir.  77.  28.170.30. 
Eiusinjlttutio  caput  ac  fundamcntumtefia^ 
mcnti*  i8i.4f* 
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Hcreditatis    matrimonii  differtntia.  26i.  /^^ 

MermaphroditHS  num  adeptare  £^  nuptiascon" 
trahere  valeat.  428.  ^Jndubio^ro  mare  ha-t 
betur.  t  -  •  4-29 

MomQCon^anse}uisdicatHT.         ^  W.i7* 

hnpotentia  vel  natHralis^vet accidetalisss^-*  ^ 
Jmpotens  ejui  ejl^proprie  v.ei mas/velfttmina  non 
'    efl.  ,  ' 

,  Jmpotentem fcienterducenSyeamtenetur  haberc 

ut fororeminecdtvortiiipeterepotefi.S^i^iojA 
Jncejius  na^urH  vct^tus.  22ii     ^J^  prodigtoji 

poena.  ^S^S^ 
Inclufounitu^efialteripu  exclujio,  3'6iji2m^ 
JndHElainunurafinemfiveeffetlumi  nondeient 
/    operaricontrarium.  446. 2  4\ 

Jnfans  ante  partum  matri  onerojtis,  in  partu  do" 

lorofuSipofipartumlaboriofus.  133- 
Jniquumefiy  utquisdealiojudicareveliti^ ju^ 

dk^defenolit^    ,  '  Ji/.^g» 

Jnjuriam  fiHofamilias^  illatam,y  an  ($  quatenus 

pater  ^eoinvito  ^remitterepojftt.  io.34^ 
Jnterpres  (juilibet piorum  verbotum.  2^4. 60. 
Jnterpretatio  regulariter  contraeum  facienda^ 

qui  legem  contra^us  dscere  potuit  apertius^ 

lonathasfententik patri^  Saulis  admortemcon^ 
^emnatus.     .  *  Alil^* 


ETVERBORUMr 

lofephmcHm  Maria  ^onjHgt  yfiU  dc  aduhma 

'  fijpeUadhffnrHHwficTctofaefireinfikHdnsJk 
jufiitia.commendatHr.  320.48» 

jHraconfiitHHtttHT  dc  tlUscafilnUt  tfHtfircfHenf^ 
icr  ocddHntj.  100  10.  jnri^HS  concord^inda. 
zo6^6i.perjonalia  CHm^erfona  extmgnHmurm 

^urefiionemofinecHlpaprivandHS.  35^*f9^ 

jlne,  devinHm& immanHm,  vocatur dtvinaf^ 
loHmariadomHS.^i.  47*  CanonicHm  tn  canfis 
matrimonialthtsjHTitivthpravatet.  it3.24^ 
totum  confiflit  aut  in  acquirendo ,  OHtin  con^^ 
fervandc^aHt  tn  minHenJLo.  45  za. 

^HramentHmypromtjfionipriori^^uant  efHtitenC'^ 
tnr feroareMtrette  contrartttm^  efi  temerari'^ 
um^adcoj^  non /ervanelHmji4^  26.contrai9» 
nos  morcspr^fiitftm^d  e^cemplopermciofiim^ 

.  t$on  cH  oiitgatoriHm.  2i9. 79»  non.dciet  ejpt 
vinculumtnt^junatis,  2^0.80.  ejastrcs  Comi-^ 
testvtritaSpjttdtciHm^e!  jnfiitia.  22iM* 

^HramenticalHmni^^  remtJfio  quatentis  valeat . 
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.  Leges  ea»  ^Hie  frctfHemer  accidnnt^  confideranU 
4i7d2.filentintcrarmaK  69  i4* 

Legtbtts  ynonexemplis  yjHdicandHm.33. 27.  ifii. 
SS'347'93*  43^^3*  EttrHmccrreSlto  (gcontra^ 
rtetiis  vi/anda.  206,  St. 

Ligis  a fomm  c^prcjfa  nen  recedendHm.  213^61.  ^ 
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Legittmatio,perfuhfe(juens  matrimonium  auo~ 
modofiat.  ^82.  ^  an  dotalia  infirumenta  re- 
^utrat.383.  ^  «/«^^^  visaceffeBus.3%4.j.per 

•  refcriptumPrincfis(jUomodo,($perauem 
expediatur.  391.17. 
Legitimationii  aUus  efi  voluntari*  jurifiit^lio' 

Legitimandi  propriosfilios  potefias  cuicompe- 

'  59 3-23. 

Lenociniierimmcontrahityquiinadulteriode- 
prehenfim  uxorem  retinet.  .  525.56. 
Leonis  NovelU  ^uatenus  vim  legis  obtineantj. 

T  L    '  ,  r,         ,  '  5A7  59-426.S. 

LtberedtUiooiuidfignifice*.  ,    '■  140.50^. 

Lihri,natur«  lege parentum  imperiofiihjeui 
64. 2^parentibwparere  debent.  1 6£.  25. 
S4.invitiinconjugiHm ,  a  quo  non  ftnecaufa, 
abhorrent,detrudineijueunt.2Z}^  ij^  anobid 

.  fil^mexheredaripojfmt^quodinjujfuparentis  - 
nuptiascontraxertnt.  22^^  8z,  extra  juflunu 

.  '»^tftmontumnati,^iiin^jumgenerum.376.  . 

2ifiatfiraUsfuomodofiant/egtttmi.3S/.Lunitf 
^'^'j-''pt^('p'irii>usambulantpajfii>uf.  ^  ^5. 
Ltberts  ex  incefiuojo  cottu procreatis,  jure  civili 
alimenta  denegamur  :  non  itemjure  Cano- 
"'^^'  ^  ■  •  .  37S.12. 

Lti>eroru appeUatione^inteUtgantur.  7.10.82.1'. 
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LibertinHS  ab  ing(snHQ  adoptatiu ^JWii  ingenM^ 
rM^confiqHittir.  \  439 

M. 

tJ]/CagiJlratHS  non  debet  ejfe  dnrioripfiDeo»  ^ui 
verifemitentibw  ignofiit.  tl3'4U 

Ala/itia^  in  Jponfilibpu  contrahendU  ^tatem 
fifpleat.90.  9^.cHrfipplede  ^tatem  maerima^ 
nio  contrahendodefignatam.    i04*  i4*  15^-9. 

Mandatum&taeitefS  exprefie  revocatnr.  isj* 
iS.jpeciale  matrimoniii  ^perprocnratorem 
comrahendHmreqHiritHr.  ij^./;. 

MaritmcontraHxorem  adnlteranp ,  vel crimi^ 
na/iter»  velcivUiter  regnlartter  agere^  potefl. 
3 1 4. 42.CHjm  regnla plnres  exceptienef.^  is^  43  • 

Martti  ^Hidam  levts,  ob  cfHaiefcHftqjfiJpictones, 
fipeuxore$ jHosfaiso  dtjfltmant.  3S^9^* 

Marittfizvitia  an /it jufia  matrimoniidsjfo/ven^^ 
ddcoHfi.  370JitSm 

Mo/chU  majores feptHagenariis ,  foemina  ma^ 
jores  ^in^Hagenariis^Hptiascontr^herepofi 
fintj.  /  tS^J<^' 

MiUerfimper  efi  certa;  pater  autem  incerttss. 
t3. 4.  MatetjHs  venaendi  iiberosnonhabet. 
7tAi.necin potefiate  eos  babet.  iS6.  J/.  Ejus 
eonfenftss  in  nHptiis  libermim  e}Ho  jme& 
qHondo  necejfantu.  iSj^SO-Sf  fi^^- 

AfatrimoniHm»HndedicatHr*i2. 3.  hodsetnEc^ 
clefiis  pub/ice  proponendum.  24-'  zi.fmeEc^ 
clefia prccibHt^  benedtBione  snitnm  >  vtx  le^ 
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hghlmum pronmctMdtim,  2JL      cjualls  con^ 
/uetudo  3?,3^. adtempm coritrahi necjt^it.  ^ 
ancontraEiib.  amumerandHm.4133^jiHm  caufa^ 
civilis  ,an  Ecclefiaftica,  42^  41,  eFl  jtirisprivati. 
47.  4Z.  eJictpHt  osconomi(e.  >^  4^  tam  inter 
TurcAS  ^^^^fid.4toSyCjHam  ChriflianoSyVertimcort'^ 
/ifttt.  49  43-riHm  Siicramentis  accenfendum.  5  4* 
'  ^2,Sio,  40,  impnieres  inirenon pojjtmt,  ££.  L 
tcitH7io'n  tnchoaridmn,  119,  2^  deb;>t  ejfe  lihe-^ 
'trym ,  ^'pttn^^  fccHritategattdifre.  LZl^U^  Uiii^ 
noiicvf-tHrejjs  "ontra^lttm ,  cjnando  concubitpgs 
fjK'nf.!:  iiintecejfit,  LZ4.38. ^ ex conattfad copuir 
/a?^  p^^^jj.  ^endttm.  izs-  40.  ex  jolcmni  tradti* 
fl^orelj  onf: in domHmjponjiprc^fiimitHr.izS.  43» 
4^7/  induc  ttt^r/fjponfah-a ^  vcrbade pr%fentiprdti^. 
ft7jfrinr  tntpr  impuhcres,^  pofltemptis  pttberta-* 
iis*iclitt  conjugalcs fequantur .  129*  44,  mtcr  jer^ 
^os  ^  anctllashodte  vcrumconjiflit,  146.  cjuo 
ittatisanno  cofitrahatur.  149.  ^  errore perjon^ 
contraUum  3  cjuando  vaieat^,  if4*      tum  in-^ 
terprajentes itumaifentes  contrahitur.  /j^*  t4. 
a^ttocunjue ,  cttammorti  vicino,  contrahipo^ 
^efl,^%4'     an  contrahattir  per  nominationenu 
uxorisve/nfaritiJi2±  il»  fP^H  initumregt^/ari' 
tenpjv  jHrenullHm ctiamji intervenerit  jura^ 
tnentHr/^jSP.        i_£,ab  ebrio  contraHHm  an  ftt 
funlidum,  162.  22.  hodie habctur pro  emancipit^^ 
fione.  i72,S4.anfltr6s  jptrttualis.  ij6.  42,bene 
foncordan^ jme  patri^epoteJiatUtHrbarinonde* 
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i^ct.  184-  49.  abfque  pnrentum  confenju  eoru 
traElnmy  ef  concuhitH  confnmmatHmynondi*^ 
rimenctum.  z  0? .  sp .  ais.  7?«  contrahendHrru 
WHlfa  impcdiHnt ,  ^H(t  jam  contraEinm ,  pra^ 
pter  HttUtatem  puhUcami  71  on  di(folvHnt.zo4*_ 
S9'  216^  74>a  hheris  clamfub  ^nr^imento  con^ 
traElnm  an  partnteSireadhtic  tntegraAtfiur'* 
hare poffpvt,.  zii.  jd.jH.  i^  Canomco  ad  4.  njcf^ 
gradnm  iiiclHjiveprohihitHm.  2.iL6.  cotra/us 
Canonicum  ^  novas  locorum  (^Horunda  con' 
fiitutionts  contra^un^yan    cfuatenus  d:Jfo/vi 
deheat.  Z(£n,S,inter  a^ntSy^uiparenttim  lihe-^ 
^  rorHmveyautJratrHm  Jororumve  locumohti^ 
Tient,7ion  conjtfiit.  263,  i,interpr<ejidem  f5 /i?- 
mmam provtncialem  confiftere  nequit.  2 . 
ijHod  tamen  noflris  morthus  non  ohttnct.28s*8. 
inter  raptorem  £2*  raptam  quatenus  interdi^ 
tjum.         Jolvitur  mortjenaturalii  fif  ^i- 
'vortio,29Z.i8,an  morte  civili  (ive  deportatio'* 
tie  dtjfolvatur.  Z94»  Zi^^  zz^  num  fervitHte 
/  dirimatur.Z96.23'an  reli^uacrimina^pr^tr 
ter  adultertum  ,  Uluddtjjolvant.      360^.  1 11. 

jMatrimonialis  cduft. ,  cjuo Jetifu  refpeElu  cen" 
featurhodie Ecclefiafiica.il.  4^.d^  sA^  Ma-^ 
gifiratuifecHlariademptaji^adjudtciHm  Sa* 
cerdotum  iranfiata.  sS.s4* 

Matrtmonti  pr(tfumptionem  an  inducat  Jiihjc^ 
quens  carnalis  copuia^Jiante  cam jponjalia  ri-^ 
^c  fmtjiiluta,  127. 4^* 


MAtrimonii  contr^hendi  eonditio  honefiaJHi^ 

ierispfferatHr,^paterinjuriarepHgna,offi^  \ 
ciHmMagtfiratH^impiqrandf^m-eritaz^^S^.  \ 

MatrimomirefiindendianjHfia /licaH/a.fi^uis 
impr^egnapam  ab  alio ,  ^o  ^ujirgine  ignorans 
dnxeriu  3^7-46.  ' 

MatrimonncaH(ae§cienSyConfinfi44ASS.i2.3s6. 
io4^fimdHple}c:fnrocremofiholi4^^  ' 
fornicationis,  336.103. 

« M^trimoniis  incontrahendis pHdornat$eraiiit,^ 
non(c!HmqHodUcu^fed6qHodhonefiHtnefi^  - 
ff^eaar/fi/a^         "  /  f^72A. 

Ma^rimonioper  mortemfilHto ,  fiiperfiiti  con^ 
jngiadfecHndas  nuptias  tranjire  iice(.2fi2Jp^ 

M^rarieeminuxoremdHcens ,  opus  charitatis 

'  exsrcet.347^92.dHBamr&tinensJenof^pa^  /( 
tronmtHrpitHdinisreputatHr.    '  S49.9S* 

Met Hs  f^ualis  matrimontum  impediatf  12 it  36. 
iS9*iifit4primajor^Hammortis.       iSSii^  \ 

Monachtfrnm  anpatrta potefiatem  tollat.  46^.4.      '  j 

MoresferoacfHf^tHr^quistidemapproharivi^     \  l 
dentur.  '  j/^.^j. 

Moribsindu4anffemr^CHperandafaiuti6,f$tol- 
iendafiifoiisha6eat.   .  si6X  h 

Mors  tjHidfit.  4)3*  j.  alfentis  conjHgis  qnaister    ' , 
proietur.  293.20. 

MortisinarticHloconftitHtHS  ^nonprafiimitur 
tmmemor  aternafiiutis.  387.11. 
M^iierfami&afii^:    cafmf$finis.  is.  6.filvari  ^ 
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,  dkitmpirg€n€ratimemfiliorHm.57»fi^esr^ 
THpta  capnalifHpphcto  afficienda.  sip .  47*  no^ 
Mitatur  genere  mariti ,  hMifug^  privtlegiia 
gaudet.  441-  /j.  vtr^.pta^  fttiprpimp^jja.ut 
ra^ori  cohabitet^cogt  neqntt.  2  Uaj. 

M^tm  firdtts  qnahter  matrimonium  contra^ 
haiuj.  /J/.ii* 

^emofinecrimirjefve  vitiovivit.  333'7t* 

NeposexfiUo»  nepos  ex  fi/ta  qhomodo  dsffc^ 
rant.83  2.finttpttascontrahdt 9  cujtts confin^ 
ftu  recjHtYatur.  i7i'3U 

Nigrtem  jttxta  rubrHm  accipiendum.  72A9. 

Nohtlis  cjtiis  ce/feutfir.  44t.t3. 

Mobtlttasexpaterno^i$  nonmaternogenerede^ 
ducitur.  i4*  .  hodie  ntaxime  (tfitmatnr  nrai" 
vitate.  43i*i^ 

NontamfpeElandumeHyquidfaSumfity  cfuam 
tjHtdfiert  deoeoJt.  33*^7  • 

Nothiquidicantur.  377» 

NovelULeonts  cjHatentu  recipienda.     3^7 '59* 

Nui^erejnritprtemulieresdicuntur.  14*  6.  nubere 
uxort  qnando  vtr  cenfeatur.  tS»7*  nubere  me^ 
iituefit  qttam  uri.  iji  S. 

NnpttiStindefic  dtEl^e.  10,2.  ubiinterdtEl^fiint, 
tbsjponja/tbtss/ocuseffenefuit.  9S^7\.quateim 
/  publicifintjuris.  t7S.  4o.  invitis  parentiius 
tntt<£yHtrHm  refctndtdei^eantifi  copufa  carna^ 
tisinfecutafuerit.2i4*70.inter  eos ,  qui  ittvi" 

.  semfarcntum  /ti^erorHmvefHnt  /oco ,  cotrahi 
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ifion  ^opmt,  2jj.    nefarU  gf  incejl<t  unde 
tnntury  0*  qt^omodo  dijferant,24i.  U.e^  tS-in-- 

- '  terfratremfirorem^y  ^inter eos.cjtii paren-^ 
tum  mt  liberorum Junt  loco,prohihit<z,  z  4^.t* 
Ht  inter  cognatoSy  itd  ^  intere^nts ,  ufqHead 

.    4.gradHmy  interdi^<e.  z6S.  LL  tnter  compri-^ 
n)ignos  liciiti^.zjo.  l  inter  tutorem  Sf ptipillam 
dejnre  Canon.^  confiettidine permtffk.  2Sz. 
Santer  Senatores^  humiUs  fosminasprohtbi- 
ta:]ure  vero  novo licit<c,2S3. 4±  inter propatre  ^ 

•■  f^alftmnarnitire  civili  vetit^:noflris  autemo' 
rthHs  concejpe,  2SP.  /^.  fmulatie  nullttis  funi 
momenti.  327 •  S8.  (jHo^annocontrahi pojfintji 

.    '        .  416 Al.  .  • 

Nnptiarum  definitiones.tS.SjHfiarHm  re^m/tta. 
t46A.prohihitio  omnis  velfit  morihns ,  vel  le^  \ 
gibHS.  234.  ti fivcyvel  eH  natHralisfcH  dtvinai  j 
velctvilis  feH  hnmana.  Z9_ 0.  u.  prohihitio  et^  i 
iam  in pare?jtihpts  liberifuenatHraUbtis  ad^  \ 
opttvisprocedit.      - .     '    "  23PJi. 

NHpttas  non  concnbitHS ,  fedfolas  confenfvts  fa- 
cit.  '  IS3J2. 

NHptias  prohibitas  ^  incefias  contrahentinnu 
poen<e.  t7i'i0i 

(3btdtio  Cttri^qHomodo fiat^eitts^  ejfeElns,  3ii*2, 
Offenfio  nbt  lictta :  ibidefenfio  prohibita.  dS.iJ^ 
Opertbnsfiiis,  &tiamoptimis ,  nemo  rcmtjfionem 

peccatorHmmcrciHr*  i49»9Si 
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pro  liheristapere cor^lium prafiimkti^r.  i6/f^ 
26.nnn  dehnt ahHtijiia potejlaie.  216.  'j^^pa^ 
renti  t*tri(^  eadem  reverentia  debita. 
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cejpirium  ejfe,    etvilis    naturafls  ratiofuu'* 

det,  i6s.2S,Q<jsitdcmpri£cisejfiredivino.Llz± 
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Partus fecjHttur  conditianem  matrisyfi  fegittma," 
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Paterincertt^tfl.  jj^  4.  ofitn  jtis  vit^  gf  necis  in 
fihros  ioabuit.  66^  poteji  fiftum  tnobedien^ 
tem  carcerii  (fj  judtcipuniendum  offerre.  62± 
fi.ofp  extremam  paupertatem  fiberos  vendcri. 
6Q.14  fifiofamt tias  impuberinon  fbfumtejla- 
fnente  tHtoremdareffed  ^  puptllariter [iilf^ 
flttuere.  1/,  ftf^erorum  nupttis  confentire 
vtdeturyf  nullam  fujficientem  dijfentiendi 
caufamhaf^eatj.  224M* 

Pater  ^  filtm  matrem  fifiam  ducere  uxorei 
pojfunt.  "  27i,4j^ 

Patrt  ^propin^uis feniorifftts poteftas  corrigcndi 
ftf^eros  rehcla.67>L  Patrisaffenfus non  fe^ui^ 
riturtnjptrituaftffus.    '  i7S*4t. 

J^atria  potcjlas  ^utd,  ^uudcdicattir.  2,  ^.quatii 
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TatriciiquiolimfHerinty    qni  hodie  dicantur. 

'  466. 
PatrHefeSy  confihiniy^amitiniqui  dicantnr:  ^ 

CHr  re^e  matrimonio  jnngantHr.  . 
Veccati  auEiorDiabolHS.  149  4> 

Veccata latentia non  hahent vindiElam.  ^0,66, 
Perfen^enocenti  cjHatenm  concedendHm^Ht  adfe^^ 

CHnda  vota  pervenire  cjueat.  312.4U 
Pharifkiin  omnibm  fere  capitibHSviolarunt  /<f- 

gemMofts.  .  '  s^.st. 
Poen<e (iios  anUorts  tenere  debent.3  qi^  0  .poen^e  in^ 

jHfias  nHptias  contrahentiHm.  3  72.2. 

Polygamia prohibita.  z  L^s^eam  in  PatribnsDetiS 

potins  toleravit,  ^Ham  approbavit.  32. 2d.^ 

cjuasobcaHfas.  .  ^22. 

Poma  exiUa  citins  matHrefcmt ,  robnfta  feriiis. 

147^3* ' 

Pontificesdivinis  hnmanis^  rebHSomnibHsper^ 
vertendisnatiejfevidentHr.  2Sij. 
WQpyi^c^  vocabHlnm  qHidftgntficet.      3^u  113. 
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Potejias  ^omimf^  ejntbHt  modi^  conftituatur  ^ 

pertmatur.  •  4533. 

Toteftatefiiaqui  abutitur ,  tkdem  ftivari  me^ 

retur.  ;  .  *  ^^^.y^ 

Pr^toreautlorepoJfulem,juftepoffidet.  ^2s.S6. 
Prafens  injudsciofitaceat »  confenfijfe  videtur. 

trafumptio  juri^i^dejure  ejtudicatur.  102J2. 
Principis  nHllum  refcriptum  itaaccipideictt  ut 
'  occafionem  deUncjuendtpraheat^.  393.22^ 
Tromtjfio  omnis  in  duitd  cenfitur pura.  97.6^ 
Pudor  naturalis  in  contrahendis  nuptiis pr^cipul 
JpeBandus.  239.9^ 
Pudicitta Ufa  vel amiffa reftitutnequit.  io8, 3S4 
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Puellarum  nuptianon protrahi  debent.  230.9U 


^uarta,fUie  itHpuheriarrogato  del^etur ,  num (it 
omnium  bonorum  arrogatorisyan  vero  dnnta'* 
xatpartis^abinteftatoarrogatodehttce.  410^9. 

Qttarta  portionis  ab  inteflato  dehitct ,  filium  k 
^uerela  inofficiofi teftamenti  excludtt.  ^iiAO*. 

Quihhet  reifua  maderator  fif  arhiter.  2S4.2. 

i^updcontra  rationemjuri^  generafis  receptun^ 
eft\  in  confequentiam traht  non  dehet.  26^.2. 

Quodjieritpht  viiialiitHfecerisipfe*  i66^  24> 
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QuodijmJijjiHris  inaUerHfnfiatmti  eoiemjHri 
^ipfiuttdebet.  327.60^ 

Raptor,  matrimoniHm  cHmmHliere  taptacon^ 
.  . trahensy an poenam  iegalem evitet, 
Ratihabitioinnuptiis  iwerornm  ,  ut  aditione 
> '  hereditatts ,  habet.  209.  63.  an  ^ 

ejuateriHsmandatocornparetur.  21Z.67* 
ttxipubiica  intereji ,  eam  /lieris  homintlnu  re^ 

pieri.  .  .  ■  >  '  tso.S. 
Kciegatio  <juid.  463.  u.  cjus^  ^  deportationis 

dijferenti(e.  .  '  ^      '4^3  1 20  ( 

"Religto  Chrtlltana^Hibxapitikcotineatur,4S.43' 
RcsomnesciartHS  non  cognojcuntur ,  ^uam  ji  ab 

f^^HdemonJlrentur.    -  -  •    "  .  66,S. 
tiBellarmtni  opinioydeconjenjuparentum 
in  itberorum  nupliis  non  adhtbendo,  confuta^ 
.  tur.  '  ilQ'S3  i9i*SST 

Sacerdotib.anmatrimonium  interdiBHj?^ .  42^ 
Sacra  oiim  eademjiiti(5  patris.Ss  ^  ^p^d  Roma* 
r/nos  dupiicia:pubitca  &f privata,  ^Sprivata 
ef  Sacella  in privatis  d^dtbm  vcttta.  5^^49* 
Sacramentijiibjianttaitaqu<t.  ^  \  /Z^I£? 
Saitces  crefcunt  ctttuSyquam  quercus.  J4S.3. 
Saimon  Princeps  tribus  Jttda,^  Ofeas  Propheta 
■  pubitcas  meretrtces  ^uxerunt uxores.  34(S  9U 
Scriptura facra pedu^  nojlrorii  iucerpa.  llliSS- 
Senesdecrepitiy  potentta  naturalt  adfrocrean^ 

damjoboiemapti.  '  .  ^  3^6-9' 
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Scrvifum participu jhtU  nMitridU^mverl  ci^ 

JServipm^ifttidiCimhit.  .  4^61.9^ 

Strv$tm  m^rtalstati  comparatur.  296. 2^» 
Scrmm$ptmi€bod%e fHU^a^cipuq^inhctmpm^ 

natrtremtHw^futfiitHta.  462.10. 
JScrvu4ptiifiicm^Ue.  4al!(fa4mincaJ^t4tHf9 

*  confeflkm^l^erfit:nontamen  jm  fl^tndeac^ 

9iptt%  '  435^^^ 

Singnlaria  duo  an  ^  ^uatenmin  unamcanicm^ 

ijuc  rcm  caf^currere  valcant.  419^* 
Sccictoi  unimficii  voittmatc  dtffolvitmr.  46  .#01 . 
Scdomtadctefiatici^pamd^  36.29. 
ScrcrmtdaappeUaia.  iS.j. 
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.  UcaJ$icmmitcm.42S.  2.  Spadanum gcncrali 

appeltatione  (jut  co?ittneantur.  '  ^25  h 
Sponfi  ^aUmtdc  orimnda  mtmforumjpcnjijutfe^ 
cjttatur  ^ylioM  prdtfentiy  appeUattone  uxoric 
ccmprchcdttur.  88.11.324^4  vtfiupratanum 
rcpudtaria  fponfi poffu.  i33^  49*  at  uxorc  dtf^ 
'  fcrt » ut fffonfiita  a  nupttisi  272,3.  de prafenti^ 
mcmaitcrcccncumbcmj0difUcra^t^2S44^^ 
Eccieftaaqf^^arantitr*  *  .  i7^'43- 

Sponfa  niatrcm  duccrcncn  iiceCA      \  273.4^ 
SponJa^tayJpcsconifinBionisjS.  ti,  nHptia^necef^ 
Jiricpraccebtnt,  94. 2.  qutd^fS^undc.  9S  3^dc 
prafenttpro  vero  matrtmontohaitentur.97 -S^ 
dcfrafmipcitmijluamdefHturQt  tndutta 
.  •  ^  Ll^  2  frafir 
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^Mtenmi$9fpHi^emcontrdhere  4fHe0mi. 
99 quomed^centr^hmmtt.  t^s^iy^^uando  ta^ 
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^ef^^tmv^mndoimpf^bermverlfk^  confenfum 

'  f^juga/emimportantib$i$iConttaxerHnt.ioS.ip. 
gHondofmre^^vHmdifm;^ 
trahantur.  109*22,  defHturo  yproptercopulanLa 
parnalcmytranJeHntittconjHgtHm^ii6.2i.4/iea^ 

"  mododiffhhantHr.  tjo.  45 ^  ^iamjuramentofir^ 
fnataypermHtHHmeonfenJiim  dirifHHntHr.  iS^m 
^^ijhahmttmrperpm^ationem,nhif6Hm,ha- 
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^[HatenmjHitaeitacdndHi^freimitaJiatt^ 
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fracipum  efeUui.  f  >  it3^24^ 

'  SponfiiiiiH  eentraH^difiqHa  atat  prafiniia. 
lOiAi. hnm al?  eodem  contraStis^riora prava^ 
Unt:  ttifi  fhJierioYa  concuiiiHfiierint^  confimi^ 

mata.^tfecui  ejiji  (^Hisdua^.JidemcpnjHgiide-' 
derit.ti7.29.pvacedletii^i4$^Hm^k€arnali  e^H^ 
iafiiJeCHtamatrimomiiprafuniatHrJiJponJm^ 

^onfime$Htfiortieillai4^^ir9Ctta^$fit^ 


V 


if 


*  '  Digitizecl  by  Google 


^SfonfiUi  (S  fp9n(i  ad  nMtrimom$$m  c^mrshtfii^ 
.  dmmjmre  Cawhict^tigamur.  ti4*  is.fi  Mte 

•  copCHbttUm^  pr^nre  cotiferutente  ^onsk 
^  f^rcujUimrfittMcfcrcoft$UimJk^^ 

contrahfre  matrtmoniHm  ,  annthtlominHS 

^  nmrmomHmconnaStm^pr^cfimatt$r.ti9*30 
iSpttriorHm  etjfmolo^ia  varia.  374, 6. 

^anm^er Jieife^He^js  matrtmomtm^gmfnt^ 
'  "im^ntrmnylfejjpris  officio  in  OancraJmpe^ 

riahfnngt  pojftt.  38P.  13. 
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